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Penderfyniad ar yr Apél Appeal Decision

Ymchwiliad a gynhaliwyd ar 27 & 28/10/16 Inquiry held on 27 & 28/10/16

Ymweliad a safle a wnaed ar 28/10/16 Site visit made on 28/10/16

gan Clive Sproule BSc MSc MSc by Clive Sproule BSc MSc MSc MRTPI
MRTPI MIEnvSci CEnv MIEnvSci CEnv

Arolygydd a benodir gan Weinidogion Cymru an Inspector appointed by the Welsh Ministers
Dyddiad: 04.01.2017 Date: 04.01.2017

Appeal Ref: APP/L9503/A/16/3149101

Site address: Land off Trewarren Road, St Ishmaels, Havexsfordwest,
Pembrokeshire SA62 3SZ P

The Welsh Ministers have transferred the authority to dec\*ﬁﬁs appeal to me as the
appointed Inspector.

A
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e The appeal is made under section 78 of the Town and Planning Act 1990 against a
refusal to grant outline planning permission.
e The appeal is made by Messrs Warren Marshall & idd Warren Davis against the decision of

Pembrokeshire Coast National Park Authority.
e The application Ref NP/15/0031/0UT, dated%/ZOlS, was refused by notice dated
11/11/15.

Decision &:
1. For the reasons that folw appeal is dismissed.

Application for Costs
L 2

e The development proposed is residenti% ment - 27 dwelling units.

2. At the Inquiry ation for costs was made by Messrs Warren Marshall & David
Warren Davi mst Pembrokeshire Coast National Park Authority (‘the NPA"). This
application will the subject of a separate Decision.

Procedural matter

3. Application documents and submissions to the inquiry confirmed the proposal to have
been made in outline with details regarding access and layout provided for
determination at this stage. Appearance, landscaping and scale are matters reserved
to a later date.

Main Issue

4. With reference to the NPA’s reason for refusal and the representations in this case, the
main issue is considered to be whether the appeal scheme would provide a suitable
approach to the provision of affordable housing and planning obligations.
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Reasons

Affordable housing

5.

10.

11.

12.

The NPA’s reason for refusal states that: the proposal would fail to provide a suitable
mechanism to allow the reappraisal of affordable housing and planning obligations at
reserved matters and commencement stages; and, this would be necessary to allow
full consideration of options available to deliver affordable housing on site.

Policy 6 of the Pembrokeshire Coast National Park Local Development Plan (end date
2021) (‘the LDP’) deals with the Rural Centres in, or partly within, the National Park.
St Ishmaels is one of the Rural Centres listed in the policy as being within the National
Park. LDP Policy 6 criterion a) notes the land use priorities for Rural Centres includes
the aim to meet housing and in particular affordable housing needs.

Supporting text to the policy confirms the strategy for Rural Centres to seek: some
additional development, in particular affordable housing, thajkby 2021 helps to sustain
local facilities and reduce the need for travel to larger cen long with by 2021
improvements to water supply and sewage infrastructs@j accessibility to larger
centres.

Overall housing provision is the subject of LDP P Housing (Strategy Policy). It
states that over the plan period land will be for the provision of
approximately 962 dwellings.

LDP Policy 45 is entitled Affordable Hou$i Strategy Policy). To deliver affordable
housing as part of the overall housing *w ision it states that the NPA will, amongst
other things, seek to negotiate 50% |Mferdable housing to meet the identified need in
all centres (except those centres id®glified for a higher rate) or seek a commuted sum
to help with the delivery of affg ﬁb e units. Although the policy clearly seeks 50%
affordable housing on the appgal site, it is equally clear that figure would be achieved

by negotiation and conseg Q the negotiated figure could be anything up to 50%
ces of the site and the proposal.

dependent on the circu

LDP Policy 45 also
dellverlng LDP

hat where financial viability would prevent a proposal
quirements, in negotiations priority will be given to affordable
olicy requirements (such as sustainable design standards). There
is nothing in thgypolicy that expressly releases a site from contributing to affordable
housing provision on the basis of lack of viability.

LDP Policy 20 Scale of Growth (Strategy Policy) states that it is to provide for
development which aims to meet the needs of the local population with priority being
given to affordable housing needs where this is compatible with the National Park
designation. The NPA is unambiguous that there is a need for affordable homes in
the locality which includes the appeal site.

LDP allocation MA733 includes the appeal site. The allocation is listed within LDP
Table 8, which deals with the Phasing of Housing & Mixed Use Sites. The allocation
wraps around the site of St Ishmaels County Primary School and also could provide
additional land for school. Nevertheless, it has been confirmed that land within the
allocation will not be needed for the expansion of the school site.

! Inquiry Document (ID) 1
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13.

14,

15.

16.

17.

18.

19.

Supporting text to LDP Policy 45 states that Planning guidance on affordable housing
prepared jointly with Pembrokeshire County Council will require updating.?> The LDP
was adopted in September 2010. Subsequently in November 2014, the NPA adopted
Affordable Housing: Supplementary Planning Guidance (‘the SPG’). Paragraph 1.3 of
the SPG notes that, in accordance with Technical Advice Note 2: Planning and
Affordable Housing (‘TAN 2"), it provides detailed guidance on affordable housing. For
LDP allocation MA733,° the SPG states that the ‘0Old’ percentage for affordable housing
provision of 50% in LDP Policy (42 and) 45 is now 30%.*

As such, the link between the SPG and adopted development plan policy is clear and
its production was foreseen by the LDP. It is not apparent that the LDP foresaw the
need to lower the percentage of affordable housing sought through adopted policy, but
evidence in this case notes that the LDP Examination Inspector recognised the LDP
affordable housing objectives to have been ambitious.

The wording of LDP Policy 45 recognises that many factors can affect the deliverability
of a site and the level of affordable homes sought by adopted planning policy.®> The
50% objective has been found to be overly ambitious. Therg,has been no formal
review of the LDP and the principle of negotiating a suitab %el of affordable housing
remains within adopted development plan policy, whic nues to carry the full
weight of its statutory priority. Ig\'

The NPA'’s case is clear that the LDP enables mar sing to come forward to

subsidise the provision, and increase the propOr of affordable housing. Paragraph

4.10 of the SPG states that, where a schemeN monstrated to be unviable with the
ati¥e options to deliver affordable housing

policy level of affordable housing, the alte
2s at commencement.

include Mechanisms to reappraise sche

c ies associated with it were present during
the period that also saw the adoptiog Of the LDP, and the SPG was produced soon
afterwards. It is not known to @ extent similar economic and market fluctuations
are likely to reoccur, but if thewere to, the SPG would enable LDP affordable housing
objectives to be deliver Q ternative options’ that include reappraisal
mechanisms. .

The reduction of th@olicy 45 objective of 50% affordable housing provision to
30% is only on t of the SPG. Overall, the SPG provides the ‘...Planning
guidance on le housing...” sought by the LDP. Paragraph 1.6 of the SPG states
the objectives the document. These include providing clear guidance on how LDP
policies will be implemented by the NPA. Consequently, the SPG attracts significant
weight as a consideration in the determination of this appeal.

Within the context of the housing market in the locality and the wider area, the
proposed dwellings may be considered ‘reasonably priced’. However, they would not
be ‘affordable’ homes as set out within paragraph 9.2.14 of Planning Policy Wales - 9*"

2 LDP paragraph 4.208
* Which the SPG refers to as ‘MA773’
* Appendix 4 of the SPG indicates the ‘New percentage’ to assume 55% Acceptable Cost Guidance

rate, updated for sprinklers and 20% profit and 5% intervals viability testing. The applicability
of the *‘New percentage’ of 30% to this case was highlighted within the opening statement of
behalf of the NPA.

> With paragraph 4.3 of the SPG highlighting a need for negotiation where viability is an issue and

the flexible implementation of LDP policies
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20.

21.

22.

23.

24,

25.

26.

edition (‘PPW’), which seeks mechanisms to be in place to ensure the dwellings would
be affordable in perpetuity to those who cannot afford market housing.

On grounds of viability, the appeal scheme would not provide affordable homes within
the development on the appeal site, nor would the proposal provide a commuted sum
for the provision of affordable homes elsewhere. Consequently, the appellants accept
that the appeal proposal conflicts with affordable homes policies as stated within the
LDP and SPG. The appeal proposal conflicts with both LDP Policy 45 and the SPG by
failing to make provision for affordable housing as part of the overall scheme. In
addition, the appellants are unwilling to enter into a planning obligation that would
reassess the viability of the scheme at a future date, which also conflicts with the SPG.

Regulation 122 of the Community Infrastructure Levy (*CIL") Regulations 2010 states
that a planning obligation may only constitute a reason for granting planning
permission if it is: necessary to make the development acceptable in planning terms;
directly related to the development; and, fairly and reasonably related in scale and
kind to the development.

Guidance from the Welsh Assembly Government, entitled D
housing using section 106 agreements: A Guidance Upd
2009 Guidance Update’) provides a clear context for t
within the SPG. Paragraph 5.1 of the 2009 Guida ate notes that ‘mechanisms’
may enhance scheme viability and maintain mm@I , While guarding against the

ring affordable
tember 2009 (‘the
ew mechanism included

developer/landowner ‘pocketing’” an advantagéo anning permission that is
subsequently implemented when the marketN\gfcks up.

The NPA has sought a ‘suitable mechan%o reassess viability at the reserved
matters stage and at commencement development. Alternative options to
deliver affordable housing listed in p ph 4.10 of the SPG only refer to the
reappraisal of schemes at comm nt. In addition, paragraphs 5.21-5.23 of the
2009 Guidance Update deal wi iewing obligations through the life of a permission

at defined stages of a sche evelopment, noting this would only be expected to
be relevant to larger sites

esulted from a need to maintain the delivery of affordable
act of the economic downturn on the housing market.®
Measures withi 09 Guidance Update include reduced obligations requirement in
combination rt-life planning permissions.” In this appeal, suggested
conditions woulg not provide reduced timescales for commencement for the proposal
to be a ‘short-life’ planning permission.

The 2009 Guidance
homes following theri

It is understood that the appellants had offered a shorter implementation period in
this case, but the NPA did not accept the offer due to the potential for a scheme to be
commenced and then delayed. Although the appellants believe that a significant
change in the viability of this site would take a change in the local economy ‘that is
nigh on impossible’, that seems overly pessimistic given the potential for there to be
significant change in property markets. Such change informed the 2009 Guidance
Update.

The appellants are unambiguous that the reappraisal mechanism is preventing
developers and investors taking an interest in the appeal site. It is the NPA’s view

® paragraph 1.1 of the 2009 Guidance Update
’ For example, pages 25 & 26 of the 2009 Guidance Update
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27.

28.

29.

30.

31.

32.

33.

that the appeal scheme would not come forward except with a very significant upturn
in market conditions, and that supports the use of a review mechanism as the extent
of such an upturn cannot be known.

Within the context of the 2009 Guidance Update, scheme reappraisal is noted to be
relevant to larger sites. The appeal proposal may not be of sufficient scale to be
considered a ‘larger’ site, but the contribution that it could make to the delivery of
affordable homes would be locally significant in the National Park.

The SPG followed the 2009 Guidance Update and the simplified approach to
reappraisal within paragraph 4.10 of the SPG reflects the scale of development
planned for within the National Park. The appeal proposal would not be a short-life
planning permission where the appropriateness of the lack of affordable housing
provision could be reappraised before planning permission is renewed. This highlights
the appropriateness of any planning permission resulting from this appeal being
subject to a mechanism to reappraise the scheme prior to commencement. However,
no mechanism is put forward for consideration.

The NPA has no policy support for including reappraisal at r ved matters stage, and
that stage could come very quickly after any grant of ut@ anning permission.

the dwellings. The viability of the scheme has beef\té&sted twice. A Three Dragon’s
Viability Study, dated 19 September 2014 ang p ed by the NPA’s Appraisal
Officer, concluded that due to the weak pro rket in St Ishmaels the appeal
scheme and the alternatives tested were foun be unviable both with and without
the provision of affordable housing. Su&@ent testing had the same outcome. The
olkit, indicates the site to have a residual

appellant’s case, using the Three Dra

land value of minus £1.89 million wi ffordable homes provision. In current
market conditions, this evidence S that no developer would return a profit from
developing the appeal schemeg-n

A local developer may acce aller return from the development, or be able to
reduce their costs in bu?ﬁ ut the site. A reappraisal mechanism may result in a
perception of risk or potential profit for a developer or investor. However, a
reappraisal would o@expected to seek a contribution towards affordable housing

where it could E’: viably. A viable scheme would include an element of profit and

The appellants are landowners and would be seIIing e on to developers to build

if @ scheme ¢ tribute to affordable housing provision, adopted planning policy
for the NationalNPark confirms that it should do so.

The appeal scheme would provide additional market homes in St Ishmaels. However,
development plan policy prioritises the delivery of affordable homes,® which the NPA
has confirmed to be the housing need as population is declining.

Market house prices in St Ishmaels are lower than elsewhere in the National Park.
This confirms the highest pressures for market housing to be in other National Park
locations, and in particular those nearest to the coast and within certain coastal
settlements. The LDP does not seek to reinforce this variation nor does it expressly
plan for ‘reasonably priced homes’ in particular parts of the National Park.

8 Within the context of PPW paragraph 9.2.14
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34.

35.

36.

37.

38.

39.

40.

41.

There has been a slow delivery of market housing under the LDP. Even so, the clear
strategic priority within the LDP is to deliver affordable homes and the rate of market
housing delivery must be set against that.

If the appeal scheme were to be developed, there would be no guarantee that the
proposed market dwellings would remain within their current price band and
accessible to those who could buy them within existing market conditions. As noted
above, the proposed dwellings would not be ‘affordable’ homes and the benefits of
additional market homes in St Ishmaels does not outweigh the conflict with adopted
planning policy that results from the failure to provide for affordable homes through a
reappraisal mechanism.

The appeal site forms part of an allocation for development within the National Park.
Its development would be expected to contribute to the economic and social well-
being of local communities, but social well-being is expressed within adopted planning
policies that include those with which the proposal conflicts.

Paragraph 2.3 of the SPG confirms that: between 2007 and 2013, only 21 of the 289
dwellings built within the National Park were affordable ho and, this represents a
rate of 3 affordable dwellings per year, whereas the plan to develop 35
affordable dwellings per year between 2006 and 2021 Identified need, and LDP
priority,° for the delivery of affordable homes is n met. Use of a mechanism
to reappraise schemes at commencement is ado A planning policy. It would
ensure that, if possible, the appeal scheme v for affordable homes in a manner
that within the context of viability, for the r set out above, would be fair to
developers and compliant with the deveb@e plan.

Provision of a mechanism for reapprai
development acceptable in plannin
the other parts of CIL Regulation

therefore necessary to make the
(and such a planning obligation would meet

The conclusion of the NPA Offi report on the application, dated 11/11/15,
recommended that plan ission be refused due to the necessity for, and
absence of, a planning 8 ~%- on and resulting conflict with LDP policies. It followed a
report, dated 30/09/48\tMat had concluded the development would be ‘acceptable in
%ng conditions and a planning obligation for the reappraisal

principle’ subject‘to
of viability at matters and construction phases.

r
The NPA Offi%ports on the proposal have not explicitly addressed CIL Regulation
122. However, Ih making its decision the NPA had a report that dealt with the tests
within Welsh Office Circular 13/97, which are the matters that are the subject of CIL
Regulation 122. The scheme would only have been acceptable with a mechanism for
reappraisal to establish if the development could, at that point, make provision for
affordable homes.

In this regard, I note that the NPA refers to Inquiry Document 5. It concerns a
proposal for 84 houses where the appeal decision took into account (as compliant with
CIL Regulation 122 and therefore lawful) a planning obligation that enabled viability
reappraisal following 50% completion to address the potential for affordable homes
provision in an area with known under delivery.

9 Including as expressed within LDP Policy 20
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42. The appellants refer to a decision in relation to an appeal made under Section 106B of

43.

44,

the Town and Country Planning Act 1990 against a refusal to modify a planning
obligation.!® In that case the Inspector’s decision and the reasoning within the
decision letter are set within the context of the guidance that applied in that case.
That guidance and its context differs from the 2009 Guidance Update and the national
and locally adopted planning policies that are relevant to this case. For the reasons
above, I have found the use of a reappraisal mechanism, if done so in accordance with
adopted planning policy, to be appropriate in this case.

My attention has been drawn to evidence being prepared for a replacement LDP,
which appears to confirm themes within the evidence in this case. However, within
the context of the current LDP, including its evidence base, strategy, priorities and the
plan period, a convincing case has not been made for the flexible application of
existing LDP policies (beyond that provided by the LDP and SPG) prior to their
replacement (or review).

For the reasons above, appeal scheme conflicts with LDP Policy 45 and the SPG. It
would not provide a suitable approach to the provision of affardable housing and
planning obligations. %

Other matters \Q

45.

46.

47.

Layout

The layout would set the proposed dwelling m the new junction with the
existing highway. Retaining the vegetated a round the site entrance would
ensure that the developed allocation w on inue to contribute to the rural
character of the settlement. The prop I yout would be within the context of the
changing levels across the appeal si ould reflect existing patterns of
development within St Ishmaels a ct local living conditions, while making

efficient use of the land to com @l the relevant parts of the LDP, which include
Policies 8, 29 and 30. {

raised no objection to the proposal, which would create a
ility splays suitable for the observed conditions. Given the
nature of Tre ad and the traffic movements at the proposed access onto the
existing high\%ﬁe new junction would provide a safe and suitable access to the
development. such it would comply with the relevant parts of the LDP, which
include Policies 29, 52 and 53.

Access

The Highway Authori
highway access witlfl vi

Water

Concerns have been raised regarding the capacity of St Ishmaels Waste Water
Treatment Works (WwTW) to cope with the additional waste water that would be
produced from the development. DWr Cymru/Welsh Water (DC/WW) objected to the
proposal on the basis that it would overload the WwTW and no improvements are
planned within DC/WW's Capital Investment Programme.! However, it is not a
reason for refusal nor did the NPA suggest that it should be.

10 Appeal Ref: APP/Q1255/S/15/3005876 for Land to the rear of 14-24 Langley Road, Poole BH14

9AD at Appendix E of Mr Anderson’s proof of evidence

1 Currently AMP 6 for the period 2015-2020
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48. The appeal proposal is on an LDP allocated site where development can be expected

to occur. DC/WW has confirmed its position to be that a temporary solution would be
inappropriate and the per capita domestic water consumption figure used for its
Developer Impact Assessment to be appropriate. However, whether the appeal
scheme would require works to the WwTW is dependent on the order in which
developments on the LDP allocation come forward. In addition, the suggested
conditions before the inquiry include conditions that would seek to address this issue.
As such, no conflict has been identified with LDP policy.

Conclusion

49.

50.

51.

Clive Sproule

I have considered the duty to improve the economic, social, environmental and
cultural well-being of Wales, in accordance with the sustainable development principle,
under section 3 of the Well-Being of Future Generations (Wales) Act 2015 (the WBFG
Act). In reaching my decision, I have taken into account the ways of working set out
at section 5 of the WBFG Act and I consider that this decision is in accordance with the
sustainable development principle through its contribution towards one or more of the
Welsh Ministers’ well-being objectives set out in section 8 of e WBFG Act.

In the absence of a planning obligation that prowdes a |sm for reappraising
the scheme at commencement, the appeal scheme c W|th adopted planning
policy objectives for the provision of affordable ho in LDP Policy 45 and the
SPG.

For the reasons above no considerations, in ng”the scope of possible planning
conditions, have been found to outweigh the cy conflict to indicate that a decision
should be made other than in accordan@(h the LDP. Consequently, the appeal

should be dismissed. g

INSPECTOR \60
O

Q_\
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APPEARANCES

FOR THE NATIONAL PARK AUTHORITY:

Luke Wilcox

He called

Jane Gibson

FOR THE APPELLANTS:

Sarah Clover

She called

Christopher Hunter
FRCIS

Ian Osborne
BA DipTP

*

Roger Anderson Q
MRTPI C\)Q
M

Of Counsel,

Instructed by Ms Jane Gibson

Director of Park Direction and Planning,
Pembrokeshire Coast National Park Authority

Of Counsel, é\'
Instructed by%ﬂger Anderson
Dire(@ Lucas & Son Chartered Surveyors

‘{Qiate, Roger Anderson & Associates

Principal, Roger Anderson & Associates

John S Co Consultant
CSci CCh
MRSC FCI DipWEM

INTERESTED PERSONS:

Revd. Mike Cottam
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INQUIRY DOCUMENTS (ID)

u b W N =

LP Policy 20 - Scale of Growth (Strategy Policy)

LP pages 70-79 ‘Priority E: Affordable Housing and Housing’
Suggested conditions from the appellants

Diagrams of the St Ishmaels STW

Appeal and Costs decisions in relation to appeal ref: APP/W3710/A/12/2176750 -
Midland Road, Nuneaton, Warwickshire

Costs decision in relation to appeal ref: APP/Q1255/S/1 05876 - Land to the
rear of 14-24 Langley Road, Poole BH14 9AD @

A Skeleton Argument on Costs from the appellan

An e-mail, dated 09:35hrs 04-Oct-16, from t
noting that appellants’ proofs of evidenc
not be signing the SoCG, and the NPA wot{d

to The Planning Inspectorate
to be received, the NPA would
relying on its Statement of case

10





