AN
Department for
Communities and
Local Government

Our Ref: APP/A2280/W/16/3143600
Mr Alister Hume
Hume Planning Consultancy Ltd
Innovation House
Discovery Park
Sandwich 6 March 2017
Kent CT13 9ND

By email:info@humeplanning.co.uk %

Dear Mr Hume @6

TOWN AND COUNTRY PLANNING ACT 199ﬂECTION 78
APPEAL MADE BY MESSRS KD, JC & M Oo0oD

LAND AT GIBRALTAR FARM, HAM LA PSTEAD, GILLINGHAM, KENT ME7
3JJ - APPLICATION REF: MCI14I2390

1. | am directed by the Secretary c@e to say that consideration has been given to the
report of Mrs Zoe Hill BA ( Bldg Cons (RICS) MRTPI IHBC, who held a public
local inquiry opening on er 2016 into your client’s appeal against the decision of
the local authority to re%nning permission for the erection of up to 450 market and
affordable dwellin r with provision of access, estate roads and residential open
space, in accord h application ref: MC/14/2395, dated 8 August 2014.

2. On 4 August 2016, this appeal was recovered for the Secretary of State's determination,
in pursuance of section 79 of, and paragraph 3 of Schedule 6 to, the Town and Country
Planning Act 1990, because it involves proposals for residential development of over 150
units or sites of over five hectares which would significantly impact on the Government’s
objective to secure a better balance between housing demand and supply and create
high quality, sustainable, mixed and inclusive communities.

Inspector’s recommendation and summary of the decision

3. The Inspector recommended that the appeal be allowed on the basis of the revised plans
and planning permission be granted subject to conditions set out in Annex A.

4. For the reasons given below, the Secretary of State agrees with the Inspector’'s
conclusions, and agrees with her recommendation. He has decided to allow the appeal.
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A copy of the Inspector’s report (IR) is enclosed. All references to paragraph numbers,
unless otherwise stated, are to that report.

Procedural matters

5.

In January 2015 the Secretary of State refused to make a direction under s.98 of the
Local Government, Planning and Land Act 1980 which the appellants had sought to
secure access using land in the Council’s ownership. A revised scheme was submitted
with a single primary access point which only involves a modest area of land in the
Council’'s ownership. The provision of an emergency access onto Ham Lane remains the
same. The Inspector considered the appeal on the basis of the single primary access
proposal (IR3). The Secretary of State notes (IR4-5) that revised plans were submitted
and that she, along with the main parties agreed that consideration of the amended plans
would not cause any prejudice to any interested party.

Policy and statutory considerations

6.

In reaching his decision, the Secretary of State has had regar: tion 38(6) of the
Planning and Compulsory Purchase Act 2004 which require roposals be
determined in accordance with the development plan u%l@ terial considerations

indicate otherwise.
. In this case the development plan consists of the@olicies of the Medway Local

Plan (adopted 2003). The Secretary of State cgnsidefs that the development plan policies
of most relevance to this case are those setbé‘ IR11 (S4, BNE34 and BNE25).

Other material considerations which theﬁ%w of State has taken into account include
the National Planning Policy Framew; e Framework’) and associated planning
guidance (‘the Guidance’), as well plementary Planning Guidance; Medway
Council Guide to Developer Cor@ ions (2014) and Medway Landscape Character

Main issues

9.

Assessment 2011 and the nt Strategic Housing and Economic Needs
Assessment (SHENA) (2080
- O

The Secretary onl?agrees with the Inspector that the main issues are those set out at
IR184.

The Planning Policy position

10.1n the context of the development plan position set out above, three saved local plan
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policies are cited as being of relevance; these are BNE25, BNE34 and S4.

.Like the Inspector, the Secretary of State notes that policy BNE25 relates to development

in the open countryside and clearly seeks to restrict housing growth. He also agrees with
the Inspector, that as it is agreed that the Council does not have a five year land supply,
and given the advice in the Framework paragraph 49, policy BNE25 is out of date and
should only be afforded limited weight (IR187). Additionally, and like the main parties and
the Inspector, the Secretary of State agrees, for the reasons in IR188, that policy BNE34
should also be considered out of date and has similarly afforded the policy limited weight.



12.Policy S4 seeks ‘a high quality of built environment’ with ‘landscape mitigation where
appropriate’. The Secretary of State has considered the appeal scheme in the context of
the Inspector’s view of this policy at IR191. Like the Inspector, he agrees that it is not a
policy which seeks to restrict development in this, or any other, location and as such, it is
not a policy which is of significance in the determination of this appeal. The Secretary of
State agrees and has gone on to consider two of the three policies (BNE25 and BNE34)
further under the main related issue below at paragraph 14.

Housing land supply

13.The Secretary of State has carefully considered the Inspectors analysis and reasoning
set out at IR194-200. He notes that the main parties agree that a 5 year housing land
supply cannot be demonstrated and the Council acknowledges a supply in the range of
2.21to 2.79 years. The appellant considers that even that level is optimistic (IR194) and
the Inspector considers that the housing land supply is significantly lacking (IR197).
Overall the Secretary of State agrees with the Inspector’s conclusion at IR200, that the
shortfall in five year housing land supply is so great and the pres on sites is so
significant, that it is inevitable that Greenfield land will have @ eloped.

Character and Appearance of the Countryside which is als@nated as part of the
Capstone and Horsted Valleys ALLI

14.For the reasons set out at IR 201-225 the Secret%tate agrees with the Inspector
and considers that the proposed developmept wouldharm the character and appearance
of the immediate area and, therefore, fail to % with the provisions of policies BNE25
and BNE34 (IR224). He also agrees that t%/m would not represent a critical harm to
the function of the Capstone and Horst s ALLI taken as a whole (IR224).
Furthermore, given that policy BNE3 s for development in an ALLI if the social and
economic benefits of the proposal&Q igh the local priority to conserve the area’s
landscape (IR225), the Secreta@ tate has gone on to consider these benefits for the

appeal scheme. Q
Whether there are ol:heC@'its of the scheme

15.The Secretary o \grees with the Inspector’s consideration of matters other than
housing land suppW to be added to the planning balance (IR226-231). In this the
Inspector attaches significant weigh to the provision of (25%) affordable homes (IR226)
as she does to the economic benefits (IR227). Furthermore additional weight is afforded
by the Inspector to the benefit resulting from the open space, including a children’s place
(IR228) and modest, biodiversity and access benefit of the scheme (IR229). For the
reasons set out in IR230-231, the Secretary of State agrees that the proposed

landscaping/planting and New Homes Bonus Payments attract little and no additional
weight respectively.

Other matters

16.For the reasons given at IR232-248 the Secretary of State has considered and agrees
with the Inspector’s conclusions in considering a range of matters raised by interested
parties that do not reflect issues between the main parties.

Planning conditions

17.The Secretary of State has given consideration to the Inspector’s analysis at IR170-172,
the recommended conditions set out at the end of the IR and the reasons for them, and
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to national policy in paragraph 206 of the Framework and the relevant Guidance. He is
satisfied that the conditions recommended by the Inspector comply with the policy test
set out at paragraph 206 of the Framework.

Planning obligations

18.Having had regard to the Inspector’s analysis at IR173-183, the signed s.106 Unilateral
Undertaking, paragraphs 203-205 of the Framework, the Guidance and the Community
Infrastructure Levy Regulations 2010, as amended, the Secretary of State agrees with
the Inspector’s conclusion in IR183 and that, other than in respect of the specific items
referred to for the waste and recycling contribution, the obligation complies with
Regulation 122 of the CIL Regulations and the tests at paragraph 204 of the Framework
as being necessary to make the development acceptable in planning terms, directly
related to the development, and are fairly and reasonably related in scale and kind to the
development.

have been entered into on or after 6 April 2010 which providg f, funding or provision

19.The Secretary of State has taken into account the number of p@ obligations which
of a project or type of infrastructure for which an obligation E n proposed in relation

to the appeal. The s.106 Unilateral Undertaking contributj alculation is as set out at
IR7 and accords with the Council’'s Medway Guide to(%r| per Contributions (2014) and

provides for education, healthcare, open space, j sport, waste and recycling,
community facilities, impact on the Medway Estu ecial Protection Area and

affordable housing. However, in respect of n aspects of the waste and recycling
contribution, the Inspector does not conside hose aspects of the calculation are CIL
compliant and does not take them into a n her appeal recommendation (IR179).
Nonetheless, in all other respects, the SgC of State concludes that the obligations

are compliant with Regulations 123 I@s amended.
Planning balance and overall co on

20.For the reasons given a Q Secretary of State considers that the appeal scheme
is not in accordance wi %d policies BNE25 and BNE34 of the development plan, and
is not in accordan 'tl’le development plan overall. He has gone on to consider
whether there ar ial considerations which indicate that the proposal should be
determined other than in accordance with the development plan.

21. Given that policies for the supply of housing are out of date, the Secretary of State
considers that paragraph 14 of the Framework is engaged. He has therefore considered
whether the adverse impacts of granting permission would significantly and demonstrably
outweigh the benefits, when assessed against the Framework policies as a whole.

22.In terms of the sustainability, there would be economic gains from housing delivery,
including affordable housing, and in the value of construction works and subsequent
housing to the local economy. The Inspector also notes that the housing would be
accessibly located, in close proximity to recreational facilities and local transport, and
concludes this would make economic sense in terms of reducing the need for private car
travel. The Secretary of State agrees that these benefits significantly outweigh the dis-
benefits, in economic terms, of losing the site from agricultural use.

23.Turning to the social role the proposed dwellings would provide much needed homes,
including affordable homes and this would provide for an improvement in peoples’ quality
of life. This is alongside some benefits for existing residents in terms of play space and
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sustainable transport provision. Although there are concerns that existing residents may
experience some detrimental impact on their amenity and not feel their views have been
listened to. Like the Inspector, the Secretary of State considers, on balance that the
social benefits weigh heavily in favour of the proposal.

24.The overall positive balance for the economic and social strands of sustainability from the
development contrast with the environmental role where there is clear harm to this area
of countryside which is locally designated for protection. However, the development
would not lead to coalescence between Lordswood and Hempstead or critical harm to the
ALLI's function. The Secretary of State therefore concludes that the sustainability of the
appeal scheme along with the fact that the relevant policies for the supply of housing land
in Medway are out of date, outweigh the landscape harm and other harm, and that the
adverse impacts of the scheme do not significantly and demonstrably outweigh its
benefits when assessed against the policies of the Framework taken as a whole.

Formal decision

Inspector’'s recommendation. He hereby allows your clien al and grants planning
permission subject to the conditions set out in the anne decision letter for the
erection of up to 450 market and affordable dwelli s er with provision of access,
estate roads and residential open space.

25. Accordingly, for the reasons given above, the Secretary of% rees with the

26.This letter does not convey any approval or nt which may be required under any
enactment, bye-law, order or regulation otf@ﬁ section 57 of the Town and Country

Planning Act 1990.

Right to challenge the decision 00

27.A separate note is attached settj t the circumstances in which the validity of the
Secretary of State’s decisi e challenged. This must be done by making an

leave to bring a statuto iew under section 288 of the Town and Country Planning Act

1990. \

28.An applicant for aM consent, agreement or approval required by a condition of this
permission for agreement of reserved matters has a statutory right of appeal to the
Secretary of State if consent, agreement or approval is refused or granted conditionally or
if the Local Planning Authority fail to give notice of their decision within the prescribed
period.

application to the High @ in 6 weeks from the day after the date of this letter for

29.A copy of this letter has been sent to Medway Council, and notification has been sent to
others who asked to be informed of the decision.

Yours sincerely

S Jewell

Stephen Jewell
Authorised by Secretary of State to sign in that behalf



Annex A: List of conditions

1) Details of the appearance, landscaping, layout, and scale, (hereinafter called "the
reserved matters") shall be submitted to and approved in writing by the local
planning authority before any development begins except that authorised by
condition 4 below and the development shall be carried out as approved.

Reason for the condition: As required to be imposed by Section 92 of the Town and
Country Planning Act 1990 as amended by Section 51 of the Planning and
Compulsory Purchase Act 2004.

2) Application for approval of the reserved matters shall be made to the local planning
authority not later than 18 months from the date of this permission. The
development hereby permitted shall begin not later than 12 months from the date of
approval of the last of the reserved matters to be approved.

Reason for the condition: For the avoidance of doubt and to ensure the satisfactory
and prompt development of the site.

3) No development shall take place until a scheme of phasi @the dwellings and
highways and drainage infrastructure and associated o Qgpace / green
infrastructure has been submitted to and approved i m'lg by the local planning
authority. Development shall be carried out in c@ ce with the approved
scheme of phasing.

Reason for the condition: This pre-comm ent condition is required to ensure
that the key elements of each phase of teg lopment is completed in an order

which ensures that infrastructure need caping/open space and access are in
place relevant to each phase before f%er evelopment is undertaken, in the

interests of good planning. O
4) The development of Phase On greed by condition 3 above shall begin not later
than 12 months from the the approval of reserved matters applications

relating to that phase.
Reason for the Condit/@ ensure a prompt start on site.

5) All reserved ma <@» d details required to be submitted pursuant to condition 1
shall be in accordgnce with the principles and parameters described and identified in
the Illustrative Masterplan (Drawing No. EDP1995/97a received 24/09/2015 and the
Design and Access Statement (Revised 12/08 2014). A statement shall be
submitted with each reserved matters application, demonstrating how the submitted
reserved matters comply with the Design and Access Statement and the indicative
Masterplan documents.

Reason for the condition: For the avoidance of doubt and to ensure the satisfactory
development of the site.

6) No dwelling or ancillary building construction shall take place until details of the
materials to be used in the construction of the external surfaces of the buildings
hereby permitted have been submitted to and approved in writing by the local
planning authority. Development shall be carried out in accordance with the
approved details.

Reason for the condition: As the scheme is a large new development with limited
screening in the initial years this condition is necessary in the interests of visual
amenity and to ensure the satisfactory development of the site.
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7) No more than 450 dwellings shall be constructed on the site.

Reason for the condition: For the avoidance of doubt and given all assessments
have been on the basis of this figure such that it is necessary to ensure the
satisfactory development of the site.

Trees and Landscaping and Ecology

8) The plans and particulars required to be submitted in accordance with the condition
1 shall ensure that no less than 2.96 ha of the site is set aside as woodland, 0.531
ha as open space and play space and where the development abuts the adjoining
ancient woodland a clear minimum of 15m landscape buffer area/zone shall be
maintained.

Reason for the condition: To ensure adequate open space for future occupiers of the
development and to provide for the interests of the ancient woodland.

9) The development shall not commence until an Arboricultural Method Statement
(AMS) and Tree Protection Plan (TPP), which shall include det%of all trees to be
retained and removed, any facilitation pruning required proposed measures
of protection, undertaken in accordance with BS 5837 Trees in Relation to
Design, Demolition and Construction-Recommendatignsghas been submitted to and
approved in writing by the local planning authority MS shall include full
details of areas of hard surfacing within the ro tion areas of retained trees
which should be of permeable, no-dig construchti nd full details of foundation
design, where the AMS identifies that spegighist fOundations are required. The
approved barriers and/or ground protectig gasures shall be erected before any
equipment, machinery or materials ara @ ght onto the site and shall be

maintained until all equipment, machinégy<hd surplus materials have been removed
from the site. Nothing shall be st placed, nor fires lit, within any of the areas
protected in accordance with this\c ition. The siting of barriers/ground protection
shall not be altered, nor grou@ els changed, nor excavations made within these

areas without the written of the local planning authority. The measures set
out in the AMS and TP@e adhered to in accordance with the approved details.

Reason for the conditiQn:y This condition is required and to be agreed pre-
commencement afgguard the arboricultural interests of the site before works
commence that cause irrevocable harm and to ensure adequate maintenance
for the protection Of landscape and habitat in the interests of ecological and local
amenity.

10)A Landscape and Ecology Management Plan (LEMP), including long term design
objectives, management responsibilities and maintenance schedules with
timetable(s) for works for all landscape areas, other than domestic gardens, shall be
submitted to the local planning authority for approval in writing prior to the
occupation of the development. The LEMP shall be carried out as approved in
accordance with the approved timetable(s).

Reason for the condition: To safeguard the landscape and ecological interests of the
site and to ensure adequate maintenance for the protection of landscape and habitat
in the interests of ecological and local amenity.

11) No dwelling shall be occupied until a Woodland Management Plan (WMP) for the
existing and proposed woodland areas has been agreed in writing by the local
planning authority. That part of the WMP for Hall Wood Ancient Woodland shall be
in accordance with EDP’s Heads of Terms for a WMP (EDP report ref:
C_EDP1997_07).



The WMP shall include the following:

a) Review of existing constraints and opportunities;

b) Management objectives and associated practical measures;
c) Details of initial enhancements and long term maintenance;

d) Extent and location/area of management works on scaled maps and plans at a
scale which shall have first been agreed by the local planning authority in writing;

e) Timetable for implementation demonstrating that works are aligned with the
proposed programme of development;

f) Details for monitoring and remedial measures; and
g) Persons responsible for implementing the works.

The measures set out in the WMP shall be implemented in accordance with the
approved details and timetable(s). é

Reason for the condition: This condition is required to s rd the woodland and
to ensure adequate management for the protection Qf cape and habitat in the
interests of ecological and local amenity. g\

12)The development shall not commence until det@ilg’of*all fencing, walling and other
boundary treatments, to include hedgehog hole ve been submitted to and
approved in writing by the local planning r|ty The landscaping areas and

before the first occupation of any of th ling as hereby approved, or in
accordance with a programme to be agr n advance in writing by the local
planning authority. All boundary, @ ments and buffer zones to be installed in or
adjacent the ancient woodlandshall be carried out in accordance with the approved
details.

Reason for the conditio@ condition is required and to be agreed pre-
r

buffer zones shall be implemented in ful% cordance with the approved details
[

commencement to safg the ecological interests of the site. The works
subsequently req ’a@ necessary in the interests of residential and local amenity.

13) All planting, se g or turfing comprised in the approved details of landscaping
shall be carried out in the first planting and seeding seasons for the phase to which
it relates following the occupation of the first dwelling on that phase or the
completion of that phase of development, whichever is the sooner; and any trees or
plants which within a period of 5 years from the completion of that phase of the
development die, are removed or become seriously damaged or diseased shall be
replaced in the next planting season with others of similar size and species.

Reason for the condition: This condition is required to ensure that the landscaping
gets properly established which is particularly important to visual amenity given the
size and partly open location of the site.

14) No works shall take place (including ground works and vegetation clearance) until
an updated species survey has been carried out to inform production of an
Ecological Design Strategy (EDS) addressing all species mitigation for all species
recorded within the site has been submitted to and approved in writing by the local
planning authority.

The EDS shall include the following:



15)

a) Purpose and conservation objectives for the proposed works;
b) Review of site potential and constraints;
c) Detailed method statements to achieve stated objectives for each species;

d) Extent and location/area of proposed mitigation for all species on appropriate
scale maps and plans;

e) The location of bat and bird boxes and/or bricks and their specifications;

f) Type and source of materials to be used (including whether or not they are native
species and local provenance);

g) Timetable for implementation demonstrating that works are aligned with the
proposed programme of development;

h) Persons responsible for implementing the works;
i) Details of initial aftercare and long term maintenance; %
j) Details for monitoring and remedial measures; and, Q’

k) Details for disposal of any wastes arising from wo&

The EDS shall be implemented in accordance %%

S
approved details and retained
thereafter.

Reason for the condition: This condition i
commencement to safeguard the ecolo
commence that could cause irrevocabl
for the protection of landscape an
amenity.

ired and to be agreed pre-
terests of the site before works
and to ensure adequate maintenance
itat in the interests of ecological and local

No part of the development @y granted (including ground works and vegetation
clearance) shall take plac il @ Construction Environmental Management Plan
(CEMP: Biodiversity) h submitted to and approved in writing by the Local
Planning Authority ., T MP: Biodiversity shall include the following:

a) Details of 6 where ancient woodland soil and coppiced stools are to be
translocated and"pethod statement for translocation;

b) Risk assessment of potentially damaging construction activities;
c) Identification of biodiversity protection zones;

d) Practical measures (both physical measures and sensitive working practices) to
avoid or reduce impacts during construction (may be provided as a set of method
statements);

e) The location and timing of sensitive works to avoid harm to biodiversity features;

f) The times during construction when specialist ecologists need to be present on
site to oversee works;

g) Responsible persons and lines of communication;

h) The role and responsibilities on site of an ecological clerk of works (ECoW) or
similarly competent person;

i) Use of protective fences, exclusion barriers and warning signs; and,
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j) Cordwood above 20cm in diameter from the site should be retained and placed
within the site in locations and quantities to be agreed with the local planning
authority prior to any tree felling take place.

The approved CEMP: Biodiversity shall be adhered to and implemented throughout
the construction period strictly in accordance with the approved details, unless
otherwise agreed in writing by the local planning authority

Reason for the condition: This condition is required and to be agreed pre-
commencement to safeguard the ecological interests of the site before works
commence that could cause irrevocable harm and to ensure adequate maintenance
for the protection of landscape and habitat in the interests of ecological and local
amenity.

16) No external lighting fixtures or fittings shall be attached to any building or structure
hereby approved and no free standing lighting equipment shall be erected on the
site, other than those shown on the plans approved for condition 17 below or as
may be agreed on a temporary basis under condition 15 durir%we construction

period @
Reason for the condition: This condition is requ1red to ard the ecological
interests of the site.

timetable for its implementation has been su to and approved in writing by

17) No dwelling shall be occupied until a Lighting %ﬁ for Biodiversity, including a
b
the local planning authority. The strateg

a) identify those areas/features on site
dormice and otters and that are vuln
breeding sites and resting places
of their territory, for example, f

re particularly sensitive for bats,

light disturbance in or around their
important routes used to access key areas
ging; and

r@llghtlng will be installed (through the provision of
ns and technical specifications) so that it can be

AL eas to be lit will not disturb or prevent the above

or having access to their breeding sites and resting

b) show how and where ext
appropriate lighting conto®
clearly demonstrated thg
species using their te

places. \

All external light shall be installed in accordance with the specifications and
locations set out in the strategy, and these shall be maintained thereafter in
accordance with the strategy.

Reason for the condition: This condition is required to safeguard the ecological
interests of the site.

Highways

18) The access to the site shall be from North Dane Way Drive as show in drawing 186-
SK-006 Rev A and the emergency vehicular access shall be from Ham Lane.

Reason for the condition: In the interests of highway safety and emergency access,
for the avoidance of doubt and to ensure the satisfactory development of the site.

19) Development shall not begin until details of the proposed emergency access have
been submitted and approved in writing by the local planning authority. The
approved emergency access shall be made available prior to the first occupation of
any dwelling and thereafter retained for the purpose intended.
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Reason for the condition: This condition is required in the interests of highway
safety and emergency access.

20) No development shall take place until a Construction Method Statement (CMS) has
been submitted to and approved in writing by the local planning authority. The
approved CMS shall be adhered to throughout the construction period. The CMS
shall provide for:

i) the parking of vehicles of site operatives and visitors;

ii) loading and unloading of plant and materials;

iii) storage of plant and materials used in constructing the development;

iv) wheel washing facilities;

v) measures to control the emission of dust and dirt during construction; and,

vi) a scheme for recycling/disposing of waste resulting from c®truction works.

Reason for the condition: This condition is required to b ssed pre
commencement as it relates to activities which would b, to have an impact
immediately upon first works on the site and it relat e interests of highway

safety and the protection of the environment.

21) No development hereby permitted shall com ntil such time as the
improvement works to the junction of North _Dan ay and Albermarle Road and the
link access road to the site as shown in thaldrawing 1661-SK-001 Revised A within
appendix H of the Transport Assessmen rt have been completed in accordance
with details which shall first have been ved by the local planning authority in
writing.

Reason for the condition: Thi. ;/tion is required pre-commencement as it is
essential that safe access is p ed to the site before activities commence on site
in the interests of highwa ﬁ ty and the free flow of traffic.

22) No dwellings on the o pment shall be occupied until the carriageway(s)

(including surfac W rainage/disposal, vehicular turning head(s) and street
lighting) provid@ss from the nearest public highway to that dwelling have

been completed tq at least binder course level and the cycle and footway(s) to
surface course level.

Reason for the condition: This condition is required to ensure pedestrian and cycle
and vehicular access is available for each dwelling before it is occupied in the
interests of the welfare and safety of the occupiers of the related dwelling.

23) No dwelling shall be occupied until details of the proposed arrangements for future
management and maintenance of the proposed streets within the development have
been submitted to and approved in writing by the Local Planning Authority. The
streets shall thereafter be maintained in accordance with the approved management
and maintenance details until such time as either a dedication agreement has been
entered into or a private management and maintenance company has been
established.

Reason for the condition: To ensure highways are maintained in a safe condition for
the protection of those using them.
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24) No dwelling hereby approved shall be occupied until a travel plan based on the
Framework Travel Plan has been submitted to and approved in writing by the local
planning authority.

Reason for the condition: To encourage alternative means of transport to that of
the private car in the interests of the environment.

25) Details submitted pursuant to condition 1 shall include a shared footway/cycleway
on the north side of North Dane Way to link the development site with the Lords
Wood Leisure Centre with associated improvements and street lighting.

Reason for the condition: To encourage alternative means of transport to that of
the private car in the interests of the environment.

Archaeology

26) No development shall take place within any phase of the development until a
programme of archaeological work has been secured and implemented in
accordance with a written scheme of investigation for the rele phase, which
shall have first been submitted to and approved in writin@‘ue Local Planning

commencement condition so that archaeologicala sment can take place before
the land is disturbed.

Flood Risk and Drainage Q
27) The first application for the approval o %ved matters on the site shall be
Q éal

Authority.
Reason for the Condition: It is necessary for this co;%&’m be a pre-

accompanied by a sustainable surfac ge strategy for the entire application
site. No dwelling hereby permitted@ be occupied until surface water drainage
works have been implemented infa®ebrdance with details that have been submitted
to and approved in writing by ocal Planning Authority as part of the reserved
matters applications for t e within which the dwelling is situated.

Before these details argdsubmitted, an assessment shall be carried out of the
potential for disposing ofySurface water by means of a sustainable drainage system
in accordance wj &principles set out in DEFRA’s non-statutory technical
standards for th&@desSign, maintenance and operation of sustainable drainage to
drain surface watet (or any subsequent version), and the results of the assessment
provided to the local planning authority. Where a sustainable drainage scheme is to
be provided, the submitted details shall:

i) provide information about the design storm period and intensity, the method
employed to delay and control the surface water discharged from the site and the
measures taken to prevent pollution of the receiving groundwater and/or surface
waters;

ii) include a timetable for its implementation; and

iii) provide a management and maintenance plan for the lifetime of the development
which shall include the arrangements for adoption by any public authority or
statutory undertaker and any other arrangements to secure the operation of the
scheme throughout its lifetime.

Reason for the condition: To ensure acceptable drainage of the site so as to
minimise flood risk.
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28) No dwelling in any phase of development hereby permitted shall be occupied until
sewage disposal works for that phase have been implemented in accordance with a
scheme which has first been submitted to and approved in writing by the Local
Planning Authority.

Reason for the condition: To ensure acceptable foul drainage of the site.
Noise

29) No dwelling shall be constructed until an acoustic appraisal specifying attenuation
measures (where necessary) has been submitted for approval in writing by the local
planning authority. No dwelling shall be occupied until the approved attenuation
measures have first been installed in accordance with the approved details. The
approved attenuation measures shall be maintained and retained thereafter.

Reason for the condition: To ensure acceptable living conditions for future occupiers
of the site.

Air Quality

30) The development shall not be commenced until an Air @report has been
submitted to the local planning authority for its writ oval. The report shall
contain and address the following:

i) An assessment of air quality on the applicati %and of any scheme necessary
for the mitigation of poor air quality affecting th sidential amenity of occupiers of
this development.

the surrounding area and any schem egsary for the reduction of emissions
giving rise to that poor air quality. assessment should quantify the measures or
offsetting schemes to be included i e development which will reduce the air
pollution of the development. scheme of mitigation set out in the subsequently
approved report shall incl metable for implementation. The development
shall be implemented aged in accordance with the approved scheme.

ii) An assessment of the effect that thz @ opment will have on the air quality of

Reason for the cond @ This condition is required as a pre-commencement
condition as air 1% needs to be initially assessed prior to any works of
development co cing as they could alter background air quality levels and this
condition is requiréd in the interests of the environment and living conditions of
future occupiers of the development.

Contamination

31) If during the course of development, contamination is found to be present at the
site then no further development (unless otherwise agreed in writing with the local
planning authority) shall be carried out until the developer has submitted, and
obtained written approval from the local planning authority for a remediation
strategy detailing how the contamination shall be dealt with. The remediation
strategy shall be implemented as approved, verified and reported to the satisfaction
of the local planning authority.

Reason for the condition: This area is prone to fly-tipping and therefore it is
anticipated that as yet unidentified contamination may exist on site. In such
circumstances it may be necessary for remedial works to take place in order that the
land becomes safe for residential use.
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File Ref: APP/A2280/W/16/3143600
Gibraltar Farm, Ham Lane, Hempstead, Gillingham, Kent ME7 3]1]

e The appeal is made under section 78 of the Town and Country Planning Act 1990 against
a refusal to grant outline planning permission.

e The appeal is made by Messrs KD, JC & MC Attwood against the decision of The Medway
Council.

e The application Ref: MC/14/2395, dated 8 August 2014, was refused by notice dated 27
January 2016.

e The development proposed is the erection of up to 450 market and affordable dwellings
together with provision of access, estate roads and residential open space.

Summary of Recommendation: The appeal be allowed, and planning
permission granted subject to conditions.

Procedural Matters
Determination

1. The Secretary of State (SoS) has directed that, in exercis
section 79 and paragraph 3 of Schedule 6 of the Town 3
1990, he shall determine the appeal because it involyds/roposals for residential
development of over 150 units or sites of over five R -’?z res which would
significantly impact on the Government’s objec fofsecure a better balance
between housing demand and supply and cre igh quality, sustainable, mixed
and inclusive communities.

of powers under
@”Qountry Planning Act

Inquiry Dates

2. The Inquiry opened on the 4 Octob 6 and sat for three days. The
accompanied site visit was condu the 6 October 2016.

Plans and Planning History

3. InJanuary 2015 the SoS ed to make a direction under s.98 of the Local
Government, Planni nd Act 1980 which the appellants had sought to
secure access u5| the Council’s ownership. That scheme included two
main access p0| Ilght of that refusal to make such a Direction, a revised
scheme was st |t d with a single primary access point which only involves a
modest ar in the Council’s ownership. The provision of an emergency

access ontoNflam Lane remains the same. I have considered the appeal on the
basis of the sihgle primary access proposal.

4. During the appeal process, and prior to the Inquiry, an inaccuracy was found in
the ‘red line’ site boundary. As a consequence revised plans were submitted with
the appeal. Those plans show a fractionally smaller site. It makes no material
difference to the scheme proposed on the ‘masterplan’. The parties agree that
consideration of the amended plans would not cause prejudice to any interested
party and, from the evidence before me, I agree. The revised plans are:
Illustrative Masterplan [Dr No EDP 1995/125] (dated 5 Sept 2016); Site Plan /
Application Boundary Plan [Dr No EDP 1995/74d] (dated 5 Sept 2016); and,
Informative to Application Boundary Plan [Dr No EDP 1995/124a] (dated 5 Sept
2016).

5. The advance planting plan, road access plan, site section plan and open space
breakdown plan, which were submitted as part of the planning application as
illustrative plans, also require consideration.
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Environmental Impact Assessment

6. The application was screened by the Local Planning Authority which decided on
24 February 2014 that it did not require an Environmental Impact Assessment. 1
have no reason to disagree.

S.106 Unilateral Undertaking

7. A draft s.106 Unilateral Undertaking was submitted for consideration with the
appeal proposals. A signed s.106, dated 6 October 2016, was submitted at the
Inquiry. It varies in detail, but not principle, from the draft and, in broad terms,
it provides for:

Education Contribution - £2,226,674

Affordable Housing - 25% to be affordable housing
Healthcare Contribution - £210,577

Open Space Contribution - £290,928 %
Public Transport Contribution - £201,843 \@
Waste and Recycling Contribution - £69,948 ®'

Community Facilities Contribution - £61,5@6

Impact on the Medway Estuary Special Pro on Area (SPA) Contribution (tariff)
- £81,300.

8. Community Infrastructure Levy R ions (CIL) compliance is dealt with later in
this report.

The Site and Surroundings @

9. The appeal site is some 8 hectares (ha) of mainly open agricultural land. It
is bordered by Lord ‘@- to the south-west and Ham Lane to the north.
Beyond Ham Lan®{is\Jf€ EIm Court Business Park?. The western boundary is

building complex at Gibraltar Farm and the woodland ‘Hook

formed by thg f@o
Wood'. TQ?-} uth-east boundary is not marked by any specific feature but
h

runs acro pen agricultural field. A byway runs north-west to south-east
through theNappeal site. This would be retained in the proposed scheme.

Planning Policy

10. The Development Plan comprises the saved policies of the Medway Local Plan
(May 2003).

11. The main parties agree that the saved policies which are relevant to the appeal
are:

2 I note that this site was also referred to as Elm Park, Elm Court Business Village, EIm Court
Industrial Village and may be referred to by similar titles. For ease of reading I have adopted
Elm Court Business Park throughout
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Policy S4 - Landscape and Urban Design
Policy BNE34 - Areas of Local Landscape Importance
Policy BNE25 - Development in the Countryside

12. It is agreed between the main parties that little weight should be given to
Policy BNE25. The pertinence and weight to be attached to the other policies was
a matter of debate.

13. In addition, the following guidance is relevant to the appeal:
Supplementary Planning Guidance -
Medway Council Guide to Developer Contributions (2014)?
Medway Landscape Character Assessment 2011(LCA)*

14. The National Planning Policy Framework (the Framework) is a relevant material

consideration.

15. The Medway Submissions Draft Core Strategy (2006 é was withdrawn. The
emerging Issues and Options consultation seeks toi y contextual matters for
the new Local Plan, rather than setting out detaKb licies or site specific
matters. It is currently envisaged that a new% lan will be submitted in early
2018.

16. The North Kent Strategic Housing and Econdvhic Needs Assessment (SHENA)
(2015) underpins the objectively ass€ssed, housing need (OAN) of 29,463
dwellings for the plan period (or 12 ). The Issues and Options Consultation
makes it clear that Medway inte% eet the OAN for its area. The intention
is that 25% affordable housinc d be sought on sites of 15 or more units.

The Appeal Proposals &
17. The application is de@s the erection of up to 450 market and affordable

dwellings togethe% ovision of access, estate roads and residential open
a

space. The high ccess would be a continuation of North Dane Way which is
to the north- @ousing in Lordswood®. The emergency access would be
from Ham the opposite side of the site.

18. The scheme is’in outline with only access for consideration at this stage and all
other matters reserved for subsequent consideration. However, the illustrative
Masterplan broadly identifies structural landscaping, open/play space, potential
open water storage areas, retention of the public byway across the site, and
primary and secondary vehicular routes.

Other Agreed Facts®

> CD10.6

4 CD10.5

> I note that in some places the address is given as Lords Wood - I have adopted Lordswood
throughout this report

® Key matters taken from the Statement of Common Ground CD8.1
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19.

20.

21.

22.

23.

24,

25.

26.

27.

Housing Matters: The site is not allocated for any development purpose in the
Medway Local Plan and, as the land lies beyond the designated settlement
confines, comprises countryside and is designated as an Area of Local Landscape
Importance (ALLI).

The parties agree that Medway Council does not have a five year housing land
supply. They acknowledge that at a recent appeal for land west of Hoo St
Werburgh’ the Inspector concluded at paragraph 75 of his Decision that
Medway'’s five year housing land supply was within a range of 2.21 and 2.79
years.

The Council’s Annual Monitoring Report (AMR) for 2014-15 sets out that housing
completions in the years 2012-2015 respectfully were: 809, 565, 579 and 483
giving a total of 2436 dwellings.

It is recognised by both parties that the Framework supports housing and
economic growth with a balanced approach applied through the presumption in
favour of sustainable development. Paragraph 49 of the Framework states that
relevant policies for housing should not be considered u %date if the local
planning authority cannot demonstrate a five year s deliverable housing
sites. Medway Council acknowledges in the officer] rt that it does not have
sufficient sites to meet the 5-year housing land @ It is agreed that, in line

with the Framework, a 20% buffer should be given the recent rate of
%ual Monitoring Report (AMR).

housing completions that are identified in%

The parties agree that the Framework sets a presumption in favour of
sustainable development and that, in\éontext of Medway and the relationship
of the site to the surrounding urba , the site represents a sustainable
location in accessibility terms anga contribute to the supply of housing,

including market choice and a le provision, to meet a persistent record of
under delivery relative to aqg ed targets.
i

There is no dispute that e is readily deliverable and could make a short
term contribution to y and the agreed timing conditions would help to
accelerate deliver

Heritage Matt G)The site contains no designated or non-designated heritage
assets. N it form part of or affect the setting of any conservation area or
listed buildi It is also agreed that an archaeological investigation condition
would safeguard any archaeological potential of the site.

Design and Residential Amenity: The parties agree that the masterplan
accompanying this outline scheme, combined with the distance of separation
from existing housing and proposed buffer landscaping, would allow the site to be
developed for up to 450 dwellings without material harm to the living conditions
of existing residential occupiers in terms of overshadowing, overlooking and
conventional expectations of distances of separation required for providing
adequate outlook from property windows.

Flood/Drainage and Sewage: There is agreement between the parties that
flooding, drainage and sewerage considerations have been properly addressed

/' CD10.7 APP/A2280/W/15/3132141 (dated 6 September 2016)
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within the outline planning proposal subject to the imposition of appropriate
planning conditions.

28. Air Quality Noise and Contamination: There is agreement that the impact of
the proposed outline development on living conditions in the locality would be
acceptable with suitable mitigations that can be secured via appropriate
conditions.

29. Agricultural Land Quality: It is agreed that the appeal site consists of Grade
3a and 3b agricultural land - classified as good to moderate quality. The
proposal therefore meets the requirement of the Framework at paragraph 112,
which seeks to protect the best and most versatile agricultural land.

30. Ancient Woodland: It is accepted that the small area of woodland that would
be required for access contains no significant tree specimens. The proposal
includes some 2.96ha of new woodland and additional open space that would be
safeguarded by planning conditions. It is accepted by both parties that the loss
of Ancient Woodland is minor and offset by mitigation in the form of new
woodland and open space, in line with paragraph 118 of @Cramework. The

parties have agreed planning conditions which seek ure that proposed
housing would not encroach within a distance of 1 s from the Ancient
Woodland. This is reflected within the illustrati erplan.

31. Highways: The parties agree that there i o@hway objection to the appeal
scheme.

The Case for Messrs KD, JC & MC Att@ (the Appellants)

The Appellants’ Introduction g

32. The appellants’ contend that t Qissues are the policy framework and
particularly the weight to b hed to the development plan; whether the
appeal proposals would ¢ arm to the ALLI, or to a valued landscape; and if
so, the magnitude oft m; and, whether the harm significantly and
demonstrably outwej e benefits of the scheme.

Weight to be attac@ the Development Plan

33. It is comm nd that s.38(6) of the Planning and Compulsory Purchase Act
2004 (s.38 requires the decision taker to start from the development plan.

34. It is common ground that the appeal proposal conflicts ‘in principle’ with Policy
BNE25 of the Local Plan which resists most development in the countryside, and
that, in the absence of any other material considerations, this would indicate that
permission should be refused.

35. However, it is also common ground that the Framework is an important material
consideration which is capable of justifying a decision other than in accordance
with the development plan. In particular, paragraph 49 advises that the relevant
policies for the supply of housing should not be considered up-to-date if the local
planning authority cannot demonstrate a five year housing land supply. Where
relevant policies are out-of-date, the presumption set out in paragraph 14 is
engaged.

36. The appellant’s take the view that it is wrong to say that the bar set by s.38(6) is
a high one in terms of according with the development plan. S.38(6) doesn’t
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37.

38.

39.

40.

41.

42.

43.

44,

45,

include weighting as some other parts of statute do (for example green belt or
listed buildings) rather the weighing of other material considerations is one for
the decision maker.

In this appeal, the key development plan policies relied on (BNE25 and BNE34)
are both agreed to be relevant policies for the supply of housing within the
meaning of Framework paragraph 49. Since the Council does not have a five
year housing land supply, those policies are out-of-date.

As the Court of Appeal made clear in Suffolk Coastal District Council v Hopkins
Homes® (Suffolk Coastal), the fact that the policies are out-of-date does not
mean that they are necessarily irrelevant, or must be given no weight: rather
weight is ultimately a matter for the decision-maker.

However, the Framework is clear about the weight to be attached to policies that
are out-of-date. In particular, paragraph 14 of the Framework advises that,
where relevant policies are out-of-date, permission should be granted unless
“any adverse impacts of doing so would significantly and demonstrably outweigh
the benefits, when assessed against the policies in this F work taken as a

whole”. @
There are two important components in the par @nulation. Firstly, what is

important is not harm when assessed against of-date development plan
policies, but harm when assessed against gYte %’nework as a whole; and
secondly, the starting point is that permi% ould be granted, unless the
harm “significantly and demonstrably %tw s the benefits”.

olk Coastal it is for the decision-maker
ramework policies, and the weight to be

ptan is not dictated by the Framework. In
ker will be the same SoS who is responsible for
the Framework. While th s perfectly entitled to disregard his own policy,
he would need good reas or so doing and would want to be careful about the
precedent this might§®)r others.

As the Court of Appeal made clear i
to decide what weight is to be giv
given to policies of the develop
the present case, the decisi

This is a straightfﬁl case for the application of paragraph 14 of the
Framework. qpbellants have considered each of the policies referred to in
the reason usal in light of this context.

Policy S4 states that: “A high quality of built environment will be sought from
new development, with landscape mitigation where appropriate. Development
should respond appropriately to its context, reflecting a distinct character.”

It was accepted by the Council that there is no reason why the appeal scheme
could not satisfy the first part of the policy: the Council’s complaint relates to the
second part.

In the appellants’ submission, when policy S4 is read together with its reasoned
justification, it is clear that it is primarily intended to govern issues of detailed
design, rather than the location of new development. However, if it provides
locational guidance of any relevance to this appeal, it was accepted by the
Council that it adds nothing substantive to policies BNE25 and BNE34.

8CD11.2
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46.

47.

48.

49,

50.

51.

Policy BNE25 is a typical old style countryside policy, premised on the need to
protect the countryside for its own sake. It creates an ‘in principle’ policy
objection to any form of development which does not fall within the categories
listed in its sub-paragraphs; this position exists irrespective of the quality or
value of the countryside in which that development is proposed and of whether
the development would cause harm. In all these respects, it is completely
inconsistent with the Framework.

Further, in circumstances where the Council does not have a five year housing
land supply, the Council accepts that it will not be possible to meet Medway’s
housing needs without the release of greenfield sites beyond the built up area.
It is therefore difficult to see how any weight could rationally be attached to the
‘in-principle’ conflict with policy BNE25.

This leaves the first limb of the policy, which states that development in the
countryside will only be permitted if it maintains and wherever possible enhances
the character, amenity and functioning of the countryside. For the Council it is
argued that this part of the policy is consistent with the Fpamework, in as much
as its paragraphs 17 and 109 both seek to protect the yside. However, the
fact that there is an overlap in the subject matter oxe BNE25 and
paragraphs 17 and 109 is not enough to make th lopment plan policy
consistent with the Framework, because of the K which the Framework tells
us how the countryside should be protecte

In that regard, paragraph 17 of the Framework speaks only of recognising the

intrinsic character and beauty of the trySide, which is some way short of
requiring the character, amenity and ctioning of the countryside to be
maintained and enhanced. Paragra 9 speaks only of protecting valued
landscapes, whereas BNE25 appdie Il countryside. Moreover, it is implicit in
the policy BNE25 criterion (i) ement that character, amenity and function

are maintained and that th
contrast, where there is

requires development to cause no harm. In
tfall in the five year housing land supply, but
meeting housing ne ts with paragraphs 17 and 109, paragraph 14 tells
us how that balan d be struck, in terms which expressly recognise that
this may mearld g, harm to the countryside.

Once these s are stripped out of policy BNE25, it is difficult to see what is
left. Conseggdently, if one seeks to protect the countryside in a way which is
consistent with the Framework, there is no need to look to policy BNE25 to know
how to do it: the answer is in the Framework itself. The Council’s planning
witness confirmed that he was not seeking to resile from the SoCG, which states
that little weight should be attributed to policy BNE25. That was also the view of
officers when reporting the Mierscourt application to committee®, and of the
Inspector dealing with the Station Road appeal®®. Reference to the Audlem Road
decision’! to seek a contrary view ignores the evidence of the Council’s witness
and SoCG.

Policy BNE34 is accepted by the Council to be a relevant policy for the supply of
housing. Nonetheless, the Council seeks to argue that it should be given

°CD11.7
19°cD11.3 para 14
1 cp11.4
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52.

53.

54.

55.

56.

57.

considerable weight, on the basis that it is consistent with Framework paragraph
109. The appellants do not share that view.

As the 2011 Landscape Character Assessment (LCA) observed!?, national policy
has for some time discouraged the protection of landscape via rigid local
landscape designations, and has instead advocated the use of criteria-based
policy guidance. Further, as the Gleaming Wood*® Inspector points out, it should
be based on objective landscape character assessment rather than qualitative
perception. In contrast, policy BNE34 is clearly based on a rigid designation and,
as two Inspectors have now pointed out, there is no evidence that it was ever
underpinned by an objective landscape character assessment. In neither respect
is it consistent with the Framework.

The Framework expects development plan policies to be up-to-date. The ALLI
designation dates back to 1992. There is no evidence that the appropriateness of
either the designation generally or that the detailed boundaries have ever been
reviewed since that time. Further, when the SoS saved the policy in 2007, he did
so specifically to give Medway a chance to justify the contimued retention of the
policy. In the 9 years since that letter, no justification %&en forthcoming.

Although the 2011 LCA assesses the landscape ch of all the ALLIs it makes
tion generally or the

no recommendations as to the retention of the i

validity of particular boundaries. That is to beé( ed given that the LCA’s
recognition that national policy guidance the replacement of rigid local
landscape designations. The LCA was inte to provide the basis for such a
replacement policy, not the justificatb@’ taining policy BNE34.

The absence of an up-to-date revie
way in which the ALLI designatiqn

ification is all the more critical, given the
been tightly drawn around the main
urban areas of Medway. Effe , policy BNE34 means that any proposal for a
sustainable urban extensio et housing needs will be contrary to policy.
However, this conflict is i ble given that Medway cannot demonstrate a five
year housing land su G these circumstances, meeting the future housing
needs of the district cessarily involve development within areas designated
as ALLIs. Indeed olving to grant permission for the Mierscourt application,
the Council has ised that this is the case. The Station Road appeal
decision** unilar effect. Further, as the LCA makes clear, there are
significant erences in the quality and importance of the landscape areas within
individual ALLYs. This is precisely why the Framework has moved away from the
concept of blanket designations and towards a criteria-based approach, informed
by objective landscape character assessment.

The policy BNE34 approach to balancing harm is markedly different to paragraph
14 of the Framework. Whereas paragraph 14 requires permission to be granted
unless the harm significantly and demonstrably outweighs the benefits, in policy
BNE34 the presumption is the other way around.

Between them, the Council’'s witnesses accepted that each and every one of
these points reduced the weight which should be attached to policy BNE34.

12.¢D10.5 page 2
13cD3.5 Appeal Ref: APP/U2235/W/14/2227572 & 3132364
4 CD11.3
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58.

59.

Thus, the appellants contend it is difficult to see how the policy could have
considerable weight. Such an approach stands in stark contrast to the advice
given to members when the Mierscourt application was reported to committee
with a recommendation for approval. In that case, officers concluded that policy
BNE34 should only be given limited weight, notwithstanding the fact that that
was a case in which they considered there would be significant harm to the ALLI.

Policy BNE34 may be claimed to be about protecting valued landscapes in line
with the Framework. However, this overlooks the inconsistency between policy
BNE34 and the Framework over the way valued landscapes should be protected,
and how any conflicts should be balanced.

The Council’s planning withess contended that there was no difference between
the balancing exercise in policy BNE34 and that in paragraph 14 but he accepted
that, when making a decision on the appeal, the approach in paragraph 14
should be applied. If the SoS wishes to act consistently with his own policy this
must be done. If one wants to understand how the Framework considers things
should be done, there is no need to refer to policy BNE34=all that is needed is
Framework paragraph 109, read together with paragra %

Whether the appeal proposals would cause harm ALLI, or to a valued
landscape; and if so, the magnitude of that ha

60.

61.

62.

63.

The first question to be considered is whe r% appeal site is, or forms part of,
a valued landscape. It is common groun value is not to be equated with
popularity, and that what one is Iookina for some demonstrable physical

attribute which lifts a site out of the ingry.

The appeal site lies within an are has been designated in a Local Plan as
an ALLI which can be taken as eW that it is valued. However, just as
landscapes can be valued ey, Qough they are not designated, as the Council’s
landscape witness agreed 7% LI designation does not necessarily equate to
value. For the reasons s above, it is necessary to be careful about
assuming that the AL signation is an assessment of value in the sense
referred to in Fra at paragraph 109. Value is not an on or off switch.
There is a hiergr landscape designations, with higher value placed on
national desj such as AONBs. Even within single designations, there will
be parts o dscape that have greater value than others.

As their name suggests, ALLIs are a local designation. Consequently, we are not
dealing with an AONB, a National Park or even a county-wide designation such as
a Special Landscape Area. This does not mean that ALLIs are not valued, but it
means that their value is towards the lower end of the spectrum. It is therefore
important not to apply the same rigorous standards that would be expected in an
AONB.

It is necessary to assess whether the landscape in which the appeal site sits has
demonstrable physical attributes which raise it above the ordinary. It is common
ground between the parties that, when considering whether the appeal site has
such attributes, it is helpful to start from the 2011 LCA. As the LCA makes
clear®®, while the ALLI for the Capstone area as a whole has some demonstrable

15 cDp10.5
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64.

65.

66.

67.

68.

69.

70.

physical attributes which engage paragraph 109 of the Framework, not all parts
of the Capstone ALLI are equally valuable. The LCA does not seek to rank the
ALLIs but nor does it suggest that they are of equal value; what it does is to
provide some information for comparison.

The appeal site lies within the ‘EIm Court’ landscape character type (LCT). In
that context, it has value in terms of its spatial and recreational function.
However, there is nothing about the fabric of the land which takes ElIm Court out
of the ordinary. This is borne out by the LCA, which describes EIm Court as being
characterised by indistinct field patterns, a lack of containment, the discordant
presence of the EIm Court Industrial Estate, monotonous open farmland, and
urban fringe activities such as fly tipping.

In short, EIm Court is part of a wider valued landscape, but the EIm Court LCT is
in poor condition overall, and has significantly less value than the other LCTs
which make up the wider Capstone ALLI. Moreover, this specific proposal leaves
the roles of the wider ALLI to the north unaffected. Paragraph 109 of the
Framework is engaged, but very much at the lower end o%e spectrum.

ould be assessed. In
key attributes of the
s into the wider

It is in this context that the harm which would be ¢
this regard, the Council’s landscape witness identifj
ALLI as being a green wedge linking urban com
countryside, preventing coalescence of Lords rinces Park and Hempstead,
being a rural landscape in close proximity v%rban area, contributing to the
wider landscape setting of Capstone Farm try Park and, contributing to the
setting of the Kent Downs AONB.

The Council’s landscape withess ag Qhat the contribution to the setting of the
Kent Downs AONB was a secondib e, and he made no issue in respect of the
contribution to the setting of @ ne Farm Country Park.

|

Turning to the matter of t &t being part of a green wedge linking urban
communities into the wid untryside, it is relevant to consider the size of the
ALLI as a green wed@e Council’s viewpoint 1 is, in the appellants’ view, a
good iIIustration).% LI totals over 575ha, and extends for almost 4km north
of the appeal sjt o Darland Banks, along two sharply incised valleys. The
appeal site ig=i \ e from the urban edges to the north, and for residents along
90% of th s boundaries there would be no change in their sense of being
linked to the®ountryside.

The Council’s landscape witness referenced his concerns to what he described as
the flow of countryside from north to south. However, the LCA notes that there
are few footpaths in the ALLI which run north-south, and none which run the
length of the ALLI in that direction. To the extent that the flow can be
experienced in a single journey, it is most likely to be in a car or on a bicycle,
travelling the length of Shawstead Road/Ham Lane or Capstone Road/Lidsing
Road. In the appellant’s view the appeal scheme would not materially affect the
extent to which that journey is experienced as being a journey through
countryside.

Turning to the prevention of coalescence between Lordswood/Princes Park and
Hempstead, there is no doubt that the appeal proposal would narrow the gap
between these settlements in this particular location. However, the effect of this
would be localised. In the extensive areas of the ALLI to the north, there would

Page 12



Report APP/A2280/W/16/3143600

71.

72.

73.

still be very substantial separation between the urban areas to the east and west,
and development on the appeal site would have no effect on this at all. Even
within the immediate locality, there would still be a gap of at least 0.5km
between the two settlements. Elsewhere within the LCA, the authors of that
document recognise that areas of land such as the Horsted Valley still manage to
fulfil the function of preventing coalescence, even though they are narrower than
would be the case for this location were the scheme developed.

It is also important to consider the extent to which the reduction in the gap
would be perceived once the proposed mitigation has matured. In this regard, it
is worth reflecting on the extent to which the existing urban development on
either side of the ALLI is already largely screened by woodland. In time, there is
no reason why development on the appeal site should be any different.

As to the importance of the site as a rural landscape in close proximity to the
urban area, the appeal proposals would inevitably change the character of the
existing open field. However, although residents of the nearest parts of
Lordswood would have a slightly longer walk to get there hey would still be able
to access open countryside via the footpaths through Moreover, the
development would provide its own areas of open s t@r recreation, as well as
better managed access to Hall Wood.

In considering the Council’s criticisms, it is im ’&o recognise the extent to
which these impacts are localised. In congfd the functions and value of the
ALLI as a whole, the appeal scheme wouldNjaye a negligible effect. Further, a
number of the impacts are time limitgdsIn the medium to long term, any visual
harm would be substantially mitigated"Qy the landscape proposals and, in
particular, the 20m wide block ofs and which is proposed for the southern

boundary of the site.

Whether the harm significan{ d demonstrably outweighs the benefits of
the scheme

74.

75.

It is common ground gatever the precise figure, the shortfall against
Medway Council’s N ar housing land supply is significant. In the words of the
Moor Street Ingp , the situation is “parlous”. Leaving the disagreement
over landsc cts to one side, the appeal proposal site is in a sustainable
location. T@vision of 450 houses with ready access to jobs, services and
public transp®t would make a valuable and sustainable contribution to Medway’s
housing needs, and that is a matter to which significant weight should be given.

The only area of uncertainty relates to precisely how bad the shortfall in the five
year housing land supply is. In this regard, the SoS may take the view that,
even on the best estimate, the Council is so far short of its requirement that the
exact figure is of limited relevance. However, in Suffolk Coastal, the Court of
Appeal indicated that the magnitude of the shortfall will be important in
determining the weight to be attached to development which will address that
problem.

16 cD11.5 Appeal Ref: APP/A2280/W/15/3012034
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76.

77.

78.

79.

80.

81.

82.

In terms of need, the appellants are content to accept the Moor Street
Inspector’s conclusion that the total requirement (recovering a backlog of 2215
units within the next 5 years and adding a 20% buffer) is 10344, or 2068 dpa.

At the Moor Street appeal, the Council claimed a supply of 5587 units, which
equates to a 2.7 year supply. However, in the more recent Hoo St Werburgh
appeal'’ the Inspector concluded that the 5 year housing land supply was
somewhere between 2.21 and 2.79 years. Precisely how this range was arrived
at is not clear from the decision letter but, despite the Council’s planning withess
referring to 2.7 years, the SoCG records that the Council now considers that the
correct figure lies within the range identified at Hoo St Werburgh.

As the Hoo St Werburgh decision records, the range of 2.21 to 2.79 years was
arrived at without any exploration of the supply side. It is this aspect, or the lack
of transparency which surrounds it, which results in concern about the
robustness of the 2.21 to 2.79 range. In particular, the appellant has been
unable to unearth any document which clearly explains what the Council
considers its supply side is, and how that figure has beengived at.

A table from the appendices to the 2015 AMR has b mitted'® which
appears to have been the source of the 5587 figur &0 on at Moor Street.
That table provides a breakdown between sites wyi anning permission,
allocations, sites from the latest Strategic Lan &I ability Assessment (SLAA)
and windfalls. While that document answgfs questions, it raises others.

In particular, the Housing Trajectory table?
permission for 3649 units. However,
SLAA has identified 12808 sites of 11481 do not have planning permission,
which suggests that there are onl units with planning permission®°. That is
less than one year’s supply. T, ifference is not explained, nor are we able to
interrogate the list of large @o understand what assumptions have been

made with regard to phasing

ows large sites with planning
here the 2015 AMR records that the

The overall total incIl@n the five year housing land supply two allocations
from the 2003 Lo which begin to deliver a projected 232 dwellings
starting mid-way, gh the five year period. However, it is impossible to tell
why, havin ocated for 15 years, it is assumed that they should suddenly
come to Iif@ There is no way of identifying the basis on which it has been
concluded that the sites from the SLAA are deliverable.

In circumstances where it is not possible to interrogate the Council’s figure and
so test its reliability, the appellants’ planning witness has taken an alternative
approach based simply on looking at what the Council has managed to deliver
over the last five years. He readily accepts that that is not a conventional
approach to deciding what is on the supply side, but the reason why he has done
it is because it has not been possible to find (and the Council has not been able
to provide) any better information from which to work.

7.CcD10.7

18 Inquiry Document 9

9 Inquiry Document 9 p.112
20 CD10.3 p.4
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83.

84.

85.

86.

87.

88.

89.

90.

91.

Working on this basis, for the appellants it is considered that the five year
housing land supply could be as low as 1.5 to 1.8 years, depending on whether
the backlog is spread over the remaining plan period (‘Liverpool’ approach) or
made up in the next five years (‘Sedgefield’ approach).

In this regard, attention is also drawn to the fact that, when reporting the
application for residential development at Mierscourt Road to committee in June
this year, the Council’s Head of Planning advised members that Medway had
“more like a two year supply”.

In the appellants’ submission, it is worrying that the Council appears to have so
little idea of what the true position is, and is unable to provide the basic data
from which a meaningful figure could be calculated. The appellants are not in a
position to fill that gap definitively, but in their submission there is a very real
possibility that the true five year housing land supply position is even worse than
the Hoo St Werburgh decision suggests.

Second, the appeal scheme would deliver 25% affordable housing. The
significance of this can be gauged from the Moor Street z%ion, where the
Inspector records that the need is for 713 affordabl S per year over the
plan period, but that over the last four years the C as delivered only 845.
In other words, the Council is currently achievi 30% of the affordable
housing required. In those circumstances, th I-&wntial for up to 112 units from
the appeal scheme is also a matter to whi derable weight should be given.

Third, it is common ground that the appeal eme would bring economic
benefits. The government’s views on importance of this are well known. In
this case, during the construction p the appeal scheme would provide jobs
and training opportunities for Io% e, as well as spend in the local economy.
In the longer term, occupants new development would provide additional
expenditure to support loca ®ces.

Fourth, the appeal propo%would bring forward social and environmental
benefits in the form o a of open space, including a community park and
children’s play are

Fifth, there l\ significant environmental benefits from the woodland
managem for Hall Wood. Hall Wood is currently not well managed and,
as a result, Syffers damage from unregulated access and fly-tipping. The
proposed Woodland Management Plan (WMP) would address these issues,
benefitting the ancient woodland itself, and its value for recreation and
biodiversity.

Sixth, there would be 2.96ha of new woodland planting. This would also improve
biodiversity and address the LCA objectives of introducing new planting to
provide a strong landscape framework into which future development can be
absorbed. It would also strengthen the landscape structure by breaking up the
monotony of the open farmland with new woodland planting.

The Council’s landscape witness accepted the benefits of this new woodland
planting for biodiversity, but was critical of its location on the grounds that this
was arbitrary, lacked historical justification and, being a straight line, would look
out of place. However, in light of the widespread clearance of woodland in the
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92.

93.

94,

95.

96.

97.

98.

last half century to create Lordswood, the LCA specifically advocates new planting
in the EIm Court LCT.

In fact, there has historically been planting along the line of parts of the southern
boundary. There is certainly as much justification for planting along this line as
there is for anywhere else. In any event, planting does not have to be
historically accurate to achieve the LCA objectives of strengthening the landscape
structure and breaking up the monotony of the open farmland; nor does it have
to be historically accurate to deliver much needed habitat and biodiversity
improvements.

The southern boundary is not a straight line, nor is there any reason why it
should be perceived as such. Moreover, when looking at a layered woodland
backdrop, it can be difficult to perceive differences in the depth of field.

In the appellants’ submission, the new woodland would emulate the wooded
character of surrounding settlements, and so be appropriate in context, as well
as enhancing the appeal site’s denuded ecological interest

Seventh, there would be additional receipts to the Cou@' the form of New
Homes Bonus and a capital receipt in excess of £4m e small area of land
required for access. Despite some initial reluctan o so, the Council
eventually accepted that this latter point was nt consideration. Itis a
benefit which would flow directly from the gta f permission, and so is plainly a
matter to which weight should be given.

In summary, there would be signific d material benefits under each of the
three dimensions of sustainable dey, ent.

In considering the weight to be att to them, the appellants draw attention
to one final factor which is th ect that, in the absence of the release of
sites such as the appeal sit way would not be able to meet its housing
needs. On this issue, it i d that when bringing forward the (now
abandoned) 2012 Co egy, the Council itself recognised that achieving even
815 dpa would be ing. Since then little has changed. However, the

requirement has p by over 60% since that time because of undersupply.
The OAN figuzé zﬁs the period 2012 to 2035. In the first four years of that
period the £ % has consistently failed to hit the required target to the extent
that there is\@lready (as at December 2015) a shortfall of 2215 dwellings. The
Council’s trajectory for 2017/18, 2018/19 and 2019/2020 requires delivery of
1259, 1239 and 1581 dwellings respectively. This level of delivery has never
been achieved at any time in the last 25 years. It is somewhere between 2 and
4 times what has been achieved in the last three years. Without a major
injection of new sites, it is simply not credible.

There is no realistic prospect of the need being met by the Council through the
development plan process at any time in the near future. The 2003 Local Plan is
10 years past its end date. If there are any unused allocations from that plan,
the fact that they have not already been taken up must raise a significant
question over their deliverability. Medway has twice tried and failed to bring
forward a replacement development plan. Its third attempt has only just reached
the issues and options stage. Even on the Council’s best estimates, it is unlikely
to be adopted before the end of 2018/early 2019.
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99. There are good grounds for caution in accepting the Council’s estimates of its
housing land supply. In particular, although Lodge Hill is not relied on as part of
the Council’s five year housing land supply, it is clear that this site remains a key
issue for the Council. It is difficult to see how it can progress the Local Plan
much further until the Lodge Hill situation has been resolved.

The Appellants’ Conclusion

100. This case falls squarely within paragraph 14 of the Framework. Permission
should be granted unless the harm “significantly and demonstrably outweighs”
the benefits, when assessed against the policies in the Framework as a whole.

101. There would be some localised harm to the landscape. However, harm of this
sort is going to be inevitable, somewhere within Medway, if the Council is going
to meet its housing needs.

102. Against this, both individually and cumulatively, the benefits of the scheme are
considerable, and cover all three dimensions of sustainable development. The
harm does not “significantly and demonstrably” outweigl-@se benefits.

103. If, the SoS decides to give policy BNE34 any mat i@eight, the issue of
balance would be addressed slightly differently, b answer would remain the
same, that is the economic and social benefits ppeal scheme are so
important that, on the facts of this case, th y@ eigh the local priority to
conserve the area’s landscape”.

104. Either way, it is the appellants’ vi at the overall balance is firmly in favour
of the grant of permission.
The Case for Medway Council 0@
The Council’s Introduction \O
t

105. It is common ground t e appeal proposal breaches saved Local Plan policy
BNE25, such that und -‘ irst limb of s.38(6), the appeal should be dismissed
“unless material censideFations indicate otherwise”. The same point also applies

edches policies BNE34 and S4, as the Council maintains.

if the developn;le
106. Before j%iﬂ% 0 material considerations (primarily that the Council cannot

demonstra e year housing land supply), it is necessary to consider the
nature and extent of the breach of the development plan?!. Local Plan policy
BNE25 is an ‘in principle’ policy in the sense that it tells the reader that
development is not acceptable here. It is not a policy that deals with detail or
minutiae, but rather the fundamental question of whether it is acceptable under
the Local Plan to build here. Policy BNE34 requires an analysis of the nature of
the proposed development in terms of the criteria of the policy. Policy S4 seeks
development to respond appropriately to its context, reflecting a distinct local
character.

21 Tesco Stores Ltd v Dundee City Council [2012] UKSC * Where it is concluded that the
proposal is not in accordance with the development plan, it is necessary to understand the
nature and extent of the departure from the plan which the grant of consent would involve in
order to consider on a proper basis whether such a departure is justified by other material
considerations.” (Lord Reed [22])
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107. The Council considers that the proposed scheme conflicts with these policies.
Therefore, given the breach of the countryside (BNE25), the ALLI (BNE34) and
landscape and urban design (S4) policies, building up to 450 dwellings here
would constitute a significant breach of, and inconsistency with, the Development
Plan.

108. Thus, when it comes to the issue of whether material considerations indicate
that the appeal should be allowed, rather than dismissed, because of its breach
of the development plan, the question to be asked is whether those material
considerations are sufficiently weighty to justify sanctioning a significant
departure from the development plan.

109. Further, in order to allow the appeal, not only must the material considerations
be judged to be as weighty as explained above, they must also be sufficiently
weighty to justify not according the development plan “the priority which the
statute has given it".** In other words, the bar is set high.

Housing Land Supply

110. As made clear in the SoCG, the Council accepts thalﬁ?not demonstrate the
requisite five year housing land supply, that the sho substantial and that
the housing land supply position is a significant consideration in the
determination of the appeal. Despite the appe acceptance of this, some
Inquiry time was spent in cross examining ncil’s planning witness on
housing supply.

111. The SoCG records that the most r%appeal decision?® concluded that the
supply was within a range of 2.21 t years. The appellants’ planning
witness suggested 1.8 years, albei %d on what he accepted was an unusual
approach of averaging completiohs BVEr the last five years and projecting the
figure forward over the next @ ear period. Moreover, this witness stated that
if the ‘Sedgefield’ approac applied, wherein any backlog is made up over
the next five year period @ supply would drop to 1.5 years.

112. Whilst the app gures are not accepted by the Council, given the extent
of any differencej adily apparent, and the common ground is that the shortfall
is substantial, t Qbuncil considers that the Inspector and SoS have sufficient
informatio considering the weight to be attributed to policies BNE25 and
BNE34 to asSgss “the extent to which relevant policies fall short of providing for”
the five year housing land supply, as sought by Suffolk Coastal®*. In that
context, the Council has taken proactive measures of promoting regeneration and
is being robust in looking at sites such as Mierscourt Road to address the shortfall
prior to the adoption of a new Local Plan.

The weight to be accorded to Local Plan Policies

113. The material considerations in this appeal spring from the Framework. The
presumption in Framework paragraph 14 applies in any one of three
circumstances; the first, where the development plan is “absent”, and second,

22 As set out in Bloor Homes East Midland v SSCLG & Hinckley & Bosworth BC [2014]
EWHC 754 (Admin)

23.CD10.7 (Hoo St Werburgh)

24 CD11.2 paragraph 47
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where it is “silent”, do not arise here; the policies address what will or will not be
permitted in the open countryside and the ALLI and thus whether the site is an
appropriate location for the proposed development. Policies BNE25 and BNE34
are both saved, extant, policies and neither is temporary in nature. Itis
therefore only the third circumstance where “relevant policies are out-of-date”
that is relevant in the present case.

114. It was accepted by the appellants’ planning witness that Policies BNE25 and
BNE34 are not out-of-date on the basis of inconsistency in principle with the
Framework given that paragraph 215 in respect of protecting the countryside
from being built upon is consistent with the fifth core planning principle in
Framework paragraph 17 of “recognising the intrinsic character and beauty of the
countryside” and the environmental dimension of sustainability at Framework
paragraph 7. The March 2015 Ministerial letter® also makes it clear that it is
consistent with the Framework to seek to protect the countryside from being built
upon.

115. The Framework means to recognise the intrinsic, the i rent and innate,
character and beauty of all countryside as countryside. has nothing to do

with special designations for landscape quality. So s of the countryside
have a stronger or more distinct character and be an others, but the
b

Council takes the view that all countryside is red&r y the Framework as
intrinsically characterful and beautiful. Havj gnised these intrinsic
qualities, it would be nonsensical not to t#he countryside from

development - there would be little point 0 ognising the intrinsic character
and beauty of the countryside if one Wi nothing with that recognition.

116. Therefore, the countryside protEpurpose of BNE25 is consistent with the
I ap

fifth bullet point of Framework 17. In the recent Audlem Road

decision (in relation to a policy Wt a similar purpose to BNE25), the SoS
concluded the policy to be ggn®rally consistent with the Framework and to carry
“reduced but still signific ight” although it is acknowledged that in the
present case it has b eed that only limited weight should be afforded to
policy BNE25 .

117. As to BNE34_thefALLI policy is a landscape character protection policy which is
also consis it the Framework. In the Station Road case, the Inspector
found that gh “"BNE34 does not set a criteria-based approach and the ALLI
designations Were not based upon a landscape character assessment” so that the
policy did not fully accord with the Framework in those respects, “the discrepancy
related to the nuances of how landscape should be protected through planning
policy as opposed to the fundamental principle of whether those landscapes
should be protected”. The Inspector then concluded that “I can find nothing
inherently inconsistent with the Framework in seeking to recognise and protect
areas of recognised local landscape character. Thus, whilst the weight afforded
to policy BNE34 must be reduced to a degree as a result of the inconsistency with
paragraph 113 of the Framework, I am satisfied that its aims are broadly
consistent with the Framework as a whole and I attach significant weight to the
policy”. It is acknowledged by the Council that the Station Road decision
predates the Suffolk judgment, and that the Inspector considered (on the basis

25 CD11.1 Mr Harouni proof of Evidence Appendix 1
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of the authorities as they then stood) that the policy was not a policy for the
supply of housing, but he reached a clear conclusion, which remains relevant,
that the landscape protection purpose of the policy was consistent with the
Framework. Whilst the appellants’ landscape witness, endorsed the Station Road
Inspector’s approach he did not agree that the policy should be accorded
significant weight.

118. The Council accepts it cannot demonstrate a five year housing land supply.
Thus, by virtue of the Suffolk Coastal case, Framework paragraph 49 applies such
that Local Plan policies BNE25 and BNE34 are out-of-date for the purposes of
Framework paragraph 49. It is accepted that policy BNE34 is a policy for the
supply of housing for the purposes of Framework paragraph 49, such that the
weight to be afforded to the policy is reduced. However, the Council’s case is
that considerable weight should be attached to BNE34 in the present case,
because its landscape character protection purpose is consistent with the
Framework. This is reinforced as the site falls within part of a valued landscape
for the purposes of Framework paragraph 109.

119. The Council acknowledges that the ALLI designation not been reviewed
and that the designations are part of a dated local owever, the LCA
makes it clear that despite the then (Planning Poli tement 7: Sustainable

Development in Rural Areas) national policy ap[:b& moving away from local
designations, the assessment work within t e% will ensure an appropriate
level of protection continues to be provid or=the ALLIS] without a continued
need for rigid designation”. It also states 184 fs important that all of these
valuable [ALLI] functions continue toﬁ@/ued and protected, particularly when
considering the urban-fringe charac, eas of Medway”. Thus, the criteria-
based LCA 2011 is compliant with jectives and approach of the Framework
in relation to the assessment o b%t on the natural environment, and the area
assessed within the CapstonQ orsted Valleys LCA includes all of the

Capstone, Darland and El ALLI.
120. The supporting te icy BNE342° makes clear that the ALLIs are areas of
landscape that en cal amenity and environmental quality, providing an

significant nqt“ r their landscape importance but for other specified
important joms, including as green lungs or buffers, helping to maintain the
individual id&gtity of urban neighbourhoods and rural communities, as green
corridors (or links) for the community to reach the wider countryside and as edge
or fringe land, needing protection from the pressures of urban sprawl. In this
case the function of maintaining biodiversity is not at issue. The landscape
character and function of each of the ALLIs is to be protected, with the
justification for designating each ALLI set out in order to provide guidance on the
landscape features and functions the Council will aim to protect.

attractive settir;g@&7 urban area and surrounding villages. The ALLIs are

121. The Council considers that weight, limited in the case of policy BNE25 and
considerable in the case of policy BNE34, should be given to the policies because
of the countryside protection purpose, consistent with the approach set out in the
Suffolk Coastal case:

26 CcD10.4
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“46. We must emphasize here that the policies in paragraphs 14 and 49 of the
NPPF do not make “out-of-date” policies for the supply of housing irrelevant in
the determination of a planning application or appeal. Nor do they prescribe how
much weight should be given to such policies in the decision. Weight is, as ever,
a matter for the decision-maker (see the speech of Lord Hoffmann in Tesco
Stores Ltd. v Secretary of State for the Environment [1995] 1 W.L.R. 759, at
p.780F-H). Neither of those paragraphs of the NPPF says that a development
plan policy for the supply of housing that is “out-of-date” should be given no
weight, or minimal weight, or, indeed, any specific amount of weight. They do
not say that such a policy should simply be ignored or disapplied. That idea
appears to have found favour in some of the first instance judgments where this
question has arisen. It is incorrect.

47. One may, of course, infer from paragraph 49 of the NPPF that in the
Government’s view the weight to be given to out-of-date policies for the supply
of housing will normally be less than the weight due to policies that provide fully
for the requisite supply. The weight to be given to such policies is not dictated
by government policy in the NPPF. Nor is it, nor could it ixed by the court. It
will vary according to the circumstances, including, for,
which relevant policies fall short of providing for the
land, the action being taken by the local planni rity to address it, or the
particular purpose of a restrictive policy — such protection of a “green
wedge” or of a gap between settlements. iIll be many cases, no doubt, in
which restrictive policies, whether genera%ecific in nature, are given
sufficient weight to justify the refusal of plamfing permission despite their not
being up-to-date under the policy in aph 49 in the absence of a five-year
supply of housing land. Such an o is clearly contemplated by government
policy in the NPPF. It will alway. the decision-maker to judge, in the
particular circumstances of th in hand, how much weight should be given
to conflict with policies for t, ply of housing that are out-of-date. This is not
a matter of law; itisam f planning judgment (see paragraphs 70 to 75 of
Lindblom J.’s judgm ] ne, paragraphs 71 and 74 of Lindblom J.’s
judgment in Phides, aragraphs 87, 105, 108 and 115 of Holgate J.’s
judgment in Woo oldings Ltd. v Secretary of State for Communities and
Mid-Sussex District Council [2015] EWHC 1173 (Admin)).”

Local Governm&@
122. In this % first criterion of policy BNE34 is breached because the
de

proposed lopment would be an inappropriate form of development in the
countryside that would materially harm the landscape character and function of
the area. Further, the second criterion is not satisfied, because the economic and
social benefits are not so important that they outweigh the local priority to
conserve the area’s landscape.

123. Although it is acknowledged that the objective of policy S4, that development
should respond appropriately to its context, reflecting a distinct local character,
adds little to the issues to be determined in relation to policies BNE25 and
BNE34. It is the Council’s case that there would also be conflict with policy S4
because the development would fail to respond appropriately to its context and
fail to reflect the distinct local character of the area.
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Sustainability

124. In light of the recent judgment in the Suffolk Coastal case, whether the
development is, or is not, sustainable is to be assessed by the exercise to be
undertaken in accordance with Framework paragraph 14, in other words, the
proposed development would not be sustainable only if the adverse impacts
significantly and demonstrably outweigh the benefits.

125. Therefore, the absence of a five year housing land supply is not an automatic
green light to planning permission. The lack of a five year housing land supply
does not mean that housing development should be permitted anywhere, but
only where it amounts to sustainable development taking account of all relevant
considerations.

126. In terms of whether this proposal is sustainable, on the positive side of the
weighing scales the Council recognises that building market and affordable
homes against the backdrop of a need for both provides important benefits and
contributes towards the economic and social dimensions of sustainable
development as expounded in paragraph 7 of the Frame\é. This should be

given significant weight. On the negative side of th Ing scales is the loss
of greenfield land in the open countryside and an reason of a very
significant extension of the urban form of Lords an area of high
sensitivity.

Landscape, Rural Character and Appeara

127. As set out above, the site falls withij e Capstone and Horsted Valleys LCA.
The principal characteristics of the ne Valley are listed in the LCA and
include that the area forms a gre %ge linking urban communities into the
wider countryside and the North"Ro, , connects into the heart of Medway’s
urban areas, is a valuable se @ ral open space in close proximity to densely
populated urban communities, provides a distinctive edge to urban areas and
prevents coalescence of Qﬂ wood and Hempstead, contains blocks of deciduous
woodland (predomin ancient woodland) which are distinct features,

er slopes and plateau landform, contains woodlands

providing valugb tainment for open arable farmland and retains a distinctly

as a strong sense of overall coherence. Further, the LCA
lopment pressure that the area is under, and emphasises that
both valleys &e valuable green wedges linking town with countryside and
bringing the distinctive North Downs landscape character into urban areas.

128. The Capstone Character Area is then separated into sub-areas in the LCA. The
site falls within the EIm Court sub character area, described as flat or undulating
wooded farmland. It is common ground that the site reflects many of the
characteristics of the ElIm Court sub-area - it is typical of the undulating open
farmed arable plateau, with a weak hedgerow pattern.

129. The Council considers that the site has a rural character. Whilst the
appellants’ landscape witness acknowledged that the site looks rural, he stated
that it does not feel rural. The main area of difference on this point is the
influence of the identified detractors. The M2 motorway cuts through the
landscape approximately 1km to the south of the site, is set in a shallow
landscaped cutting, and is largely screened from view. The site is bordered by
open countryside to the north, to the west notwithstanding EIm Court Business

Page 22



Report APP/A2280/W/16/3143600

Park and to the south. The Council considers that the influence of the motorway,
including traffic noise, has been overstated by the appellants and notes that
motorways cutting through rural areas are a common feature throughout the
country.

130. The appellants consider that road, aircraft noise and services infrastructure
serve as constant reminders of proximity of urban area. However, the Council’s
conclusion is that the noise impacts on the tranquillity of the site are negligible
and the electricity pylons are an unremarkable countryside feature. As such, the
appeal site and the surrounding area retain a predominantly rural character,
characterised by rolling arable farmland, with wooded blocks and a network of
narrow country lanes and paths.

131. The Council’s landscape witness also considers that the existing residential
development at Lordswood can only be glimpsed through breaks in the wooded
edge to the settlement. Thus, the influence of the Lordswood development on
the character of the appeal site and the EIm Court sub-area is negligible, because
it is, in the main, screened in views north and west acros%he appeal site.

132. It is common ground that the EIm Court Business,P §S a detractor, but it is
an isolated development and is typical of small ind id’"or business parks often
located in the urban fringe countryside.

133. The LCA assessed the landscape conditi @e Elm Court Area as poor, but
the landscape sensitivity as high which is sjstent with the Kent Landscape
e

Assessment. The high sensitivity assessm is attributable to the perceived
development pressure and the visualQ\ness. The appellants’ landscape
witness agreed on this point but no e Council’s view that high sensitivity is
due to the spatial sensitivity of t Despite this he accepted that the wider
ALLI fulfils such a function, a this sub-area of course forms part of the

ALLI. Although the appella liked the word ‘pinch-point’, the area is a
relatively narrow point of LLI and it is, in the Council’s view, right to regard

the area as spatially

134. The appellants ﬁention to the low marks attributed to the Elm Court sub
character area, red to the others in the Capstone and Horsted LCA.
However, thj ot draw attention to the fact that the area is assessed as
one of onl b-areas to have a “coherent” pattern of elements and “high”
visibility. Fufgher, EIm Court is one of four “high” sensitivity areas (the other
three are moderate). It is also important to note that the LCA does not seek to
rank the sub-areas against each other?” and the recommendation to restore is
recognition that the area warrants restoration because of its high sensitivity. The
LCA defines sensitivity as a measure of the ability of a landscape to accept
change without causing irreparable damage to the essential fabric and
distinctiveness of that landscape. The sensitivity categories used were:
distinctiveness, continuity, sense of place, landform, tree cover and visibility. As
to the appellants’ claim that the EIm Court sub-area is the least harmful location
for development, it is clear that the LCA makes no such ranking and without a full
assessment of the other sub-areas (indeed the other ALLIS), there is no evidence
to support the suggestion.

27 CD10.5 p122
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135. Turning to the function of the ALLI as a green wedge preventing coalescence
between Lordswood and Hempstead, the appellants acknowledged that the
development would adversely affect the ALLI. The appellants’ landscape witness
agreed that the proposed development would result in material harm to the
spatial function of the ALLI in this part of it and, therefore, that there would be
harm to the ALLI overall, albeit that the appellants’ planning witness made the
assessment that there would be no material harm to the ALLI overall.

136. The Council maintains that the development would lead to coalescence
between settlements because of the significant reduction in the open countryside
and as it would enclose the southern end of the Capstone Valley. The
development would reduce the width of the gap between the eastern edge of
Lordswood and the nearest residential areas on the western edge of Hempstead
(in the vicinity of EIm Court Business Park) from some 1.4km to 0.7km or
approximately 50%, as was accepted by the appellants.

137. The Council considers that the result would be that the continuous flow of
countryside through the valleys to the AONB would be adyersely affected.
Indeed, the connection to the wider valley to the north be reduced to Ham
Lane and Public Rights of Way (PRoW) KH34 and 41 eas at present, the
connection is formed by the open countryside in a wedge, in an
uninterrupted flow (bar EIm Court Business Parlxh ural landscape. At present,
the appellants’ landscape witness accepts t a% se of separation is
experienced within the ALLI, adding that land remaining post
development would “punch above its weigr&#because of the contrast between
the wooded edges of the settlement the open countryside. He described
that contrast as “a powerful delinea those 2 settlements”, and finally
acknowledged that the existence e features means that the site similarly
operates as part of that powe@ ation. The Council considers that

narrowing of the separation Yo would not reinforce that delineation in any

positive sense; rather, it educe the gap to a material extent and cause

adverse harm to the spat@unction of the ALLI.

138. Further, the sit part of a valued landscape for the purposes of
Framework para 09. The appellants’ landscape withess agreed that the
site and its epVi tﬂare part of a valued landscape. He also accepted that the
demonstralfle ph®sical attributes of the site and its surroundings, which apply to
the whole ofthe ALLI, are as a green wedge preventing coalescence between
Lordswood and Hempstead, as part of the wider setting of the Country Park and
AONB, providing a continuous flow of open countryside from the Capstone Valley
to the AONB, providing an accessible rural landscape in close proximity to urban
areas and, that it meets informal open space needs of communities nearby.
Finally, he agreed that identifying demonstrable physical attributes was not just
about physical features on a site, but the character, function and role of the
landscape.

139. In terms of the effect on landscape character of the EIm Court sub-area, the
Landscape and Visual Impact Assessment (LVIA)?® concludes that the
development would result in a major/moderate adverse effect during the short
term (years 1-15) which is considered significant. Notably the LVIA defines

2 CcD1.9
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major as “changes resulting in a fundamental change to the landscape resource
or visual amenity” and moderate as “a material but non-fundamental change to
the landscape resource or visual amenity”. The table (A3.67) explains that a
ranking of moderate or above is judged to be a significant effect. Therefore, it is
common ground that the development would have a significant adverse effect on
local landscape character in the short term.

140. In the medium term, the LVIA concludes that the development would result in
a low overall magnitude of change with a consequent minor to minor/negligible
adverse residual effect. That conclusion is largely based on the perceived
benefits of the proposed landscape infrastructure mitigation, as it matures.
However, the Council notes that that mitigation would come at the cost of the
loss of a substantial area of open countryside and spatial harm, in terms of the
large reduction in the rural gap/green wedge between Lordswood and
Hempstead.

141. Moreover, while the proposed landscape infrastructure on the south eastern
boundary shown on the illustrative masterplan and the phetomontages?® would
help to mitigate some of the adverse visual effects, it t follow any existing
topographical feature but simply cuts across the ﬁel@ proposed boundary is
arbitrary. Indeed the LVIA acknowledges that the@ ary is arbitrary, because

it follows the administrative boundary between Ii@stone and Medway and is not
representative of any change in landscape further south. The need to
plant a dense tree belt to screen the dev is a consequence of the

arbitrary or artificial nature of the boundar d it would result in the enclosure
of the southern end of the Capstone \Q Therefore, the Council considers that
in the medium term (15yrs +), the Il residual landscape effect would be
moderate adverse. @

142. In terms of visual effects, t A identifies a significant adverse effect
(major or major/moderate e) from seven out of 10 of the representative
viewpoints in the short t -15 years). The Council’s six additional viewpoints
reinforce the finding VIA that the development would result in significant
adverse visual eff deed, all six would experience major or
major/modera;ce r8e effects in the short term.3°

143. Althoug and appellants’ landscape witness both describe the
significant effects as geographically confined, the Zone of Visual Influence
(ZVI) is not particularly geographically small, it extends approximately 1km north
and south of the site and across the entire width of open countryside between
Lordswood and Hempstead. As the viewpoints show, views from within the visual
envelope tend to be relatively wide and expansive. It is also relevant to note
that several of the viewpoints are from PRoW, where similar views would be
experienced over substantial lengths of each route, for example some 400m of
footpath RC11 between viewpoints 8 and 16, and similar lengths of footpath
RC28/KH34 and byway KH413%'. Views from these rights of way are highly
sensitive to change. Further, the development would be very prominent in the

2% CD11.9 (Appendix 10)
30'CD11.9 (Appendix 7)
31 See the appellants’ landscape witness’s Plan 2
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short to medium term, such that there would be a harmful loss of visual
openness and countryside character.

144. As to the medium term (15 years +), the LVIA records that even after the
landscape infrastructure has matured there would remain significant adverse
effects from seven of the 10 viewpoints. In terms of the Council’s additional
viewpoints from three of those six there would be significant (major) adverse
effects, moderate effects from one viewpoint and minor effects from the other
two.

145. The appellants’ landscape witnhess acknowledged that the proposed
development would contribute to a permanent erosion of the rural character of
the area and the open countryside separating the settlements of Lordswood and
Hempstead. He acknowledged that those were material detrimental effects,
albeit that the appellants’ case is they are outweighed by benefits.

146. Moreover, however well landscaped as a housing estate, the proposed
development would utterly transform the site because the_ppen greenfield
countryside would be lost, the development would cause éuange for the worse
to the intrinsic character of the site and the local ar ountryside. That
change would have a significant and permanent ef the character of the
area. The permanent loss of openness cannot ated. Therefore, building
up to 450 dwellings on this land would result i appropriate development
because of the significant harmful change trinsic character and beauty of
the countryside, and the material harm toWiedandscape character and function
of the ALLI, contrary, the Council consigers, o policies BNE25, BNE34 and S4 of
the Local Plan. %

147. The fact that greenfield sites gn
the housing requirement in M
countryside and ALLI, as se
development falls to be d
development of some si

ge of settlements are needed to meet
does not mean that the impact on the open
n this case, must be acceptable. Each proposed
ined on its merits and the Council has permitted
the open countryside and in ALLIs, where they
have been consider e sustainable. In this case the Council attaches
significant weight {8\t harm to the countryside’s intrinsic character and
function. Thisy tlle €3uncil considers, is not a place where it would be
appropriat 2\ a large scale development to extend the settlement of
Lordswood, \ghat€rially and adversely reducing the important green wedge and
leading to codtescence with Hempstead. Greater weight should be given to
protection of the countryside in this location.

The Council’s Conclusion

148. Much has been made by the appellants of the lack of a five year housing land
supply, and it is acknowledged that is an important material consideration in the
determination of this appeal. However, the real issue here is whether the
acknowledged material harm caused to the landscape and rural character and
appearance of the area significantly and demonstrably outweighs the benefits of
the proposed development, when assessed against the policies in the Framework
taken as a whole.

149. The Council’s case is that the negatives weigh very heavily against the
proposal in the scales. In the Council’s judgment they outweigh the significant
weight given to the benefits of providing market and affordable housing such
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that, having weighed the competing considerations, the appropriate conclusion to
reach is that the appeal scheme is not sustainable development. Material
considerations would not indicate otherwise than dismissing the appeal. In these
circumstances the appeal should be dismissed because of the significant breaches
of the development plan.

The Case Advanced by Others Appearing at the Inquiry

150. Mrs Vanessa Jones, who is the chair of Bredhurst Parish Council and
Bredhurst Woodland Action Group, explained that this proposal would impact on
the Kent Downs AONB. Bredhurst is on the edge of that AONB in, she considers,
a beautiful location. The residents of Bredhurst value the arable farmland which
forms the appeal site and want it to be kept as rural land. Whilst traffic figures
are not questioned, the traffic along the lanes is of concern. In particular she
notes that there are no footpaths. The vehicles used by the occupiers of the
proposed 450 additional dwellings would have a devastating effect on the existing
community and change the rural character of the area.

151. Mrs Pauline Bowdery is the Clerk to Boxley Parish C
behalf of the Parish Council, reading out a statement>?
supports Medway Council’s decision. In particular,
important about the ALLI is the patchwork of di&
land being necessary to enjoy the sweeping vi
be improved with hedges. It is not reaso suggest monotonous fields
should be improved by developing 450 hoQ8¢esfand tree planting. The fact that
Elm Court Business Park exists as a defwsgctor does not justify further
development. The proposed develo n®would extend urban frontages into the

il and spoke on
e Parish Council
plains that what is
habitats with open flatter
oreover, open spaces can

countryside. The proposed tree bel nly proposed as it would be required for
mitigation. Further, the screen plahtiAg would take a long time to establish, it
might not achieve the extent ening predicted and for half of the year,

when trees are not in leaf, Lﬁ eening effect would be reduced.

152. Lordswood alread
would be at a pinch
ALLI as 50% of th

development

preventingQ-l7
153. The site iswural regardless of how quiet it might be. In this respect it is no

different from the North Downs AONB which is rural even though in many parts

noise can be heard from motorways or high speed rail and the M20 can be
glimpsed.

learly defined boundary. The proposed development
n the ALLI and would impact upon the whole of the

at the pinch point would be developed. As a result

Id erode the function of the green wedge in terms of

nce between Lordswood and Hempstead.

154. The Parish Council do not understand why there is no case being made on
traffic grounds or on the lack of medical facilities. One surgery has closed and
another may close altogether as staff retire and money will not solve the problem
of retiring doctors. In terms of traffic, people from the development would use
private cars as buses use circuitous routes, get stuck in traffic and are costly.
People would not walk to Hempstead because it is a 60mph road without
footways and is too far, particularly with heavy shopping. Traffic at the
beginning/end of school day indicates the difficulty of relying on public transport.

32 Inquiry Doc 6
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That said, it is acknowledged that there is one good commuter service for the
Walderslade area.

155. It is unlikely that future residents of the site would work at EIm Court Business
Park because generally it is not a high spec /high tech employment area. As a
result, future residents would be likely to commute for work. Thus, there would
be much use of the local road network. To get to Maidstone the cross country
journey cuts through the ALLI, AONB, and the villages of Boxley and Bredhurst.
At Boxley the road reduces to single width. The additional traffic would cause
more noise and air pollution particularly where cars stop to allow for passing.

156. The Parish Council offices are located near to the application site and
junction 3 of the M2 motorway. As such, it is felt by local residents and the
Parish Council that they are much more aware of local traffic issues and impacts
than Highways England.

157. There is an asbestos waste transfer site near to the proposed housing and
future residents should be made aware of this.

158. A greenfield site would be lost forever if this proposﬁ ahead, the green
wedge would be reduced, 50% of the greenfield pin t would be eroded and
the proposed development would join up with Elm Business Park. This
harm is such that Boxley Parish Council reques the appeal be refused.

159. Mr N Van der Vliet, a local resident, ined the importance of this open
land, and access across it, as open space s family and for others. He
stressed the importance of the relief Qmpen space brings to the nearby
developed areas and its ease of accg8g\ He also expressed concern about
accessibility of the development t Qfacilities and services. He noted that
people are unlikely to travel th oSed distances on foot or by bicycle when
carrying heavy shopping. A , those in affordable housing who might have
lesser access to a private canwould find this location difficult. He also had
significant doubts about |ghway situation. Given the access issues he
considers it most unli that households would only have one car. Rather,
based on the expé@g of living where he does, it is more likely they would
have in excess,o@ vehicles per household.

160. In term @A- r facilities Mr Van der Vliet is concerned that there would not
be adequateSgapacity to serve the needs of future occupiers of the proposed
development. For instance there is no space at the local doctors’ surgery and the
schools are oversubscribed so that those in catchment cannot get places. The
contribution to education appears far too small given the very high costs
involved. The green wedge is important and loss of it, as well as his concerns for
future occupiers, results in his view that the site should not be developed.

161. Mr Dines, a local resident, set out his expertise as a highway manager and,
thus, his relevant experience in dealing with highway matters. He explained that
his main concern relates to the lack of sustainable credentials for this greenfield
site. In particular he voiced concerns that the site is difficult to serve by public
transport. The walking distance to Clandon Road is some 500m and so beyond
the 400m distance which would normally be sought. He considers that the
contribution to be made through the s.106 would be inadequate to entice a bus
service operator into the culs-de-sac of the site. Moreover, the bus services are
not good. He also felt conditions to secure the proposed works at the Gleaming
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Wood Road/Lordswood Lane junction would be essential and expressed concern
about whether the detail was acceptable in terms of pedestrian and cycle users at
this junction. Whilst being close to Hempstead and Elm Valley there are no
specific provisions for walking or cycling. Thus, there would be reliance from
future occupiers on the private car.

Written Representations to the Inquiry

162. The Local Member of Parliament for this area, Tracey Crouch MP, wrote
reiterating her earlier objections made to the Council in respect of the scheme.
In particular the MP focusses on the loss of green space which creates a green
buffer between distinct residential areas, the precedent it would cause, the
impact on local services and on the local road network with particular concern for
the motorway junction no.3 of the M2. The previous letters also set out concerns
regarding wildlife and proximity to an asbestos waste transfer site.

163. In addition to the MP’s letter I received a letter from the Campaign to Protect
Rural England (CPRE) who object on a numbers of grounds, They express
concern at the impact on local character, noting the sitin a pinch point harms
the ‘green lung’ benefits of the ALLI and the effect etting of the Kent
Downs AONB. Concern is raised regarding the imp designated habitats and
protected species and the loss of best and most ile agricultural land. They
consider that the environmental harm is such e proposed development is
not sustainable development. They also oncern that the habitat has not
been properly assessed and draw attentiomdohe concerns of others regarding
traffic.

164. A further 22 letters or e-mails of @bjeetion were received. In addition to the
points raised by objectors at the_I and by the MP and CPRE these letters
expressed the following conC(@

i) that it would result in ure on schools, emergency services, roads,
water, power, healt@bvision, including dental services, play space
provision and ai y (existing services are overstretched in schools
and the nati aﬁlth service);

[ %ct on house prices and a reduction in the desirability
ad area;

ildlife, including skylarks;

iv) it is too‘elose to Capstone Country Park;

v) brownfield land should be utilised as once greenfield sites have gone

they are lost forever. In particular Chattenden Barracks site could
offer comprehensive development on a brownfield site;

vi) highways impacts, especially at overstretched junctions and on single
carriageway lanes, harm to road safety, concern about learner HGV
drivers operating from the Gillingham Business Park. There would also
be a further harm to existing poorly surfaced roads;

viii) that migration should be controlled to reduce housing need;

iX) the recent hawthorn planting would not screen this proposed
development;

x) this proposal could lead to widespread social unrest and a lack of
integration between residents of the proposed development;
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xi) the area is already burdened by traffic to the Channel ports, widening
of the M2, threats of an airport and expansion of the Hempstead Valley
Shopping Centre. These are not local benefits;

xii) future residents would add to the existing jobless figures;

xiii) financial contributions would be insufficient to resolve the pressure on
medical services and the Council might not spend the money on this
need. One objector records two personal incidents where family
members had been left in hospital corridors before being found rooms;
one was given life-saving surgery whilst the other died. They are not
critical of the medical care but consider adding to the populous in
these circumstances would be criminal;

Xiv) the scheme is opportunistic property development,
xVv) this scheme should be considered with the Lodge Hill site,
xvi) allowing the proposal would be contrary to localism,

xvii) extensive housing is already being provided for instance at Horsted
Park (250-300 dwellings) and on North Dane Way 0 dwellings);

and,

xviii) the site is not sustainable because of the Iik@mber of car
movements given the lack of access to sc o@' ctors, dentists and
shops and that there is no public money%s' ort public transport.

165. One further email was received and as e considered with the sender’s
details omitted. It indicates that the send nsiders the land to be a Site of
Special Scientific Interest and green %The writer complains about static

caravans on a nearby site (outwith eal site) and objects on grounds
already covered above.

Written Representations at th ication Stage

166. Petitions: The Counci ived four petitions of objection at the application
stage. The committee kg Q advises that the largest of these was signed by
2,730 people objectin -@ the proposal on the grounds of loss of local beauty
spots, loss of farmMndNand additional strain on local schools and medical
services. Three getittons of 169 signatories were received on grounds of

additional p T, impact on the local highway leading to reduced highway

safety, impqvw the character and appearance of the area and AONB, loss of a

green lung previding relief to the adjoining urban areas and preventing

coalescence, loss of ancient woodland, loss of habitat reducing flora and fauna,
extra demand on education and healthcare, impact on local water supply,
asbestos risk from the nearby waste transfer station and no benefits from the
scheme for the existing residents.

™~

167. Letters of objection: At the application stage the committee report records
295 letters of objection from 285 respondents, with a further 74 letters of
objection reiterating objections and adding to them. In addition to the matters
raised by the letters above the following objections are made:

i) the proposed development would not be a natural extension to the
urban area which is well contained;

ii) the occupiers of Gibraltar Farm and Gibraltar Farm Cottages would be
surrounded on three sides by residential development;
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iii) this might be a part of a piecemeal application as the site boundary
follows an administrative boundary and a subsequent application might
be made for the Maidstone Council’s area;

iv) there is no need to support housing here as the Council supports 5000
houses at Lodge Hill;

v) harm to a recreational walking route;

vi) inadequate resources for the Police service and this would add to the
burden;

vii) doubts about the highway modelling;
viii) doubts about the likelihood of success for the travel plan;

iX) concern about additional traffic near to the recreational space and
Lords Wood Leisure Centre;

X )North Dane Way to Gleaming Wood Drive should be extended to relieve
congestion;

xi) North Dane Way should not be speed restricted as it is designed as a
quick peripheral route;

xii) the emergency access could be used as a secg@ route;
xiii) construction traffic would cause traffic issu?ﬁ disturb residents;

xiv) light pollution; \'

xv) loss of privacy; 6

xvi) Gibraltar Farm was used as a gun ition during WW2 and munitions

may remain on site;
xvii) the provision of affordable h&%would result in anti-social

behaviour;
xviii) an EIA should be requitéd;
xix) flood risk;

xx) walking routes to ps are 500m not 400m as reported by the
appellants and ices and stops in the Transport Assessment are
inaccurate;

Xxi) concerns
- *
xxii) two

t pedestrian and cyclist safety;

oints are needed, a priority junction at North Dane
Way rle would be less safe than a roundabout; and,

xxiii) the in access off North Dane Way would create security concerns
for existing residents.

168. Bredhurst Parish Council, Boxley Parish Council and Hempstead Residents
Association all objected at the application stage on grounds already covered
above.

169. Letters of support and other letters: There was one letter of support and
one neither supporting nor objecting.

Conditions and Obligations

170. Conditions were discussed at the Inquiry in the light of the advice in the
Guidance which has replaced, in part, Circular 11/95. The conditions have in
some cases been amalgamated, as discussed, and amended to provide
compliance with the Guidance. Those conditions would be necessary in order to
achieve an acceptable development, were the Secretary of State to consider the
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principle of the development to be acceptable. Thus, they are set out in the
Schedule attached at Annex A. Where necessary, specific conditions have been
addressed in the Considerations below. Reasoning for the conditions is otherwise
contained with the conditions in the Annex. The conditions set out would be
relevant, necessary to make the development acceptable and otherwise comply
with the necessary tests.

171. The conditions include a shortened timescale for the submission of reserved
matters and commencement given the pressing need for housing. It is for the
Council to be prompt in discharging conditions to get progress made on site. The
timing and phasing conditions proposed by the parties have been adjusted for
clarity and to avoid conflict between conditions. I have omitted the suggested
electric car charging point condition as there is no formal policy basis for it nor is
it a pre-requisite for making the proposal acceptable in planning terms, although
I accept it is a laudable suggestion and the appellants did not object to it.

172. 1 have reorganised the conditions into clear subject groups and altered pre-
commencement style conditions to other trigger points w%re it is appropriate.

173. The s.106 Unilateral Undertaking provides for, ion, healthcare, open
space, public transport, waste and recycling, com ity “facilities and Medway
SPA contributions as set out in the details at pasagdg 7 above. It also commits
to providing 25% affordable housing. K

174. 1 have had regard to this planning obli@ln the light of the tests set out in
the s.122 of the Community Infrastructure y Regulations 2010 and repeated
in the Framework at paragraph 204. %e state that a planning obligation may
only be sought if it is necessary to the development acceptable in planning
terms, is directly related to the de ent and is fairly and reasonably related
in scale and kind to the devel . In this regard a CIL compliance checklist
has been provided by the C 3 . The approach to seeking contributions is set
out in the Council’'s Medw, uncil Guide to Developer Contributions (2014)*.

175. In terms of the ed@)n contribution it is derived from a formula based on
the likely number ren arising from the proposed development. The
calculations arg on charging rates per type of pupil. It is calculated that
the scheme sult in the need for 44.55 nursery places (£377,396). This
would be L@Q‘one or more of Swingate Primary, Hempstead infants or new
provision. FOw primary education 109.35 places are sought (£930,010). This
would be used at one or more of Lords Wood Primary Academy, St Benedict’s RC
School or new provision. The secondary provision would require 66.95 places
(£919, 269). This would be used at Walderslade Girls and Greenacre Boys
Schools or a new provision. This results in the total contribution of £2,226,674.
The calculations are set out in Inquiry Document 1 and the sums are fairly and
reasonably related to the development based on Education Department
confirmation that there is inadequate capacity within schools in this area, a
calculated pupil product ratio and costs. The schools proposals identified would
be necessary to provide capacity through expansion and extension. No issue
arises with regard to other projects or pooling of s.106 monies. This contribution
accords with the Council’s Medway Council Guide to Developer Contributions.

33 Inquiry Document 1
** CD10.5
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176. The National Health Service (NHS) confirms that it has insufficient capacity to
accommodate additional demands from the proposed development and I am
conscious that this has been mentioned in many of the objections. The
contribution is based on a sum arising from the Healthy Urban Development Unit
model taking account of demographics, predicted population growth, and NHS
costs and floor space requirements. This results in a calculation per dwelling.
The monies would be utilised at Lordswood Community Living Centre, Hempstead
Medical Centre and Princes Park Medical. Again no pooling issue would arise and
the approach and sums follow the Council’s Guide to developer contributions.

177. The public open space requirement is also based on a set formula and would
provide monies towards sport improvements at Hook Meadow and/or Princes
Meadow and /or Kings Frith, allotment improvements at Chapel Lane and/or
Hatton Road and, park improvements at Capstone Country Park and/or Wigmore
Park. It is not disputed that these facilities do not have sufficient capacity to
accommodate additional demand from the proposed development and the
proposal is likely to result in demand for such facilities. The contribution is
therefore directly related to the development. Again no ing issue would arise
and the sums and approach follow the Council’s Guide eloper contributions.

178. The transport contribution relates to improvem W evening services and
frequency of the Sunday service and to provide mersion of the bus service
into the site. The sum for diverting into the sifesis*tlearly related to the proposed
development. It is also reasonable to ex a «eOntribution towards the
improvement of existing services into the Ing and on Sundays to make the
site more sustainable. The Council a s that the sum sought in this regard
relates to the anticipated cost of th ovements. While I agree a need is
generated by the development, I is likely to have ancillary benefits to
others on the bus route. None 7given the contribution is required to
facilitate those improvemen{ reasonably related to the appeal development.

179. The waste a recyc bution is costed in detail and is based on a rate per
W

dwelling using 2013 figtings? It does not relate to costs involved in collecting and
disposing of wast iCR4s met from Council Tax. Whilst bin provision and
additional waste si acity are justified as a result of need generated by the
site, I am not. & d that payments for graffiti removal have been justified as
necessary i \on to this development. Nor is there any reason to suspect
pest controlYgaflets would be required for this site. Despite these being matters
set out in the Council’s Guide to developer contributions, I do not consider that
those aspects of the calculation are CIL compliant and so they shall not be taken
into account in my recommendation in respect of this appeal.

180. The contribution towards community facilities relates to Lordswood and
Hempstead libraries to provide more meeting room and associated facilities which
the main parties agree are under pressure. The space provision is based on
31sgm per 1000 population which reflects Medway’s provision and on
construction costs of £1,800 per square metre. I accept that this appears a fair
basis on which to seek a contribution and that it relates to needs likely to be
generated by the proposed development. Again no pooling issue would arise and
the approach and sums follow the Council’s Guide to developer contributions.

181. The SPA contribution is a per dwelling contribution. Over 80.8% of the site is
within 6km of the North Kent Marshes SPA/ Ramsar site. This contribution is for
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mitigation and designated habitat monitoring, including through management to
enhance certain locations to attract visitors so as to avoid disturbance of these
sensitive areas for over-wintering birds. The limited details are set out in Inquiry
Document 1. Whilst those details are rather limited, on the basis that they do
not relate to site infrastructure (which has not been identified) this satisfies the
CIL regulations. Natural England advises that the payment avoids the need for
Appropriate Assessment under the Habitat Directive. On the basis that the sum
relates to management of sites the CIL pooling provisions do not apply to this
tariff.

182. The affordable housing requirement would be policy compliant (policy H3) and
directly relates to housing need in this Council’s area. The s.106 sets out details
relating to provision, management and occupation of that housing in line with the
Council’s Guide to developer contributions (2014).

183. Thus, from the information and evidence provided, other than in respect of the
specific items referred to for the waste and recycling contribution, I am satisfied
that the obligation tests set out in the Framework would met for these items.
It is therefore appropriate to take the obligation into a in the determination
of this scheme save in respect of the matters |dent|K

Inspector’s Conclusions

[References to earlier paragraphs are set out%@e brackets]

The Main Considerations

184. The main issue in this case is whe
amounts to sustainable developm

not the proposed development

ving regard to local and national planning
policies for the supply of housing,a e countryside. In order to arrive at a
recommendation in this regar main considerations I have set out before
arriving at the planning baIa& re:-

(a) whether or not t sal accords with local and national planning policy

and the implications ;
(b) the implica,tic&wousing land supply for the proposed development;

(c) the eff e proposed development on the character and appearance of
the area whi@h is within an ALLI; and,

(d) the assessment of other matters, including other benefits and disbenefits.
The Planning Policy Position

185. Section 38(6) of the Planning and Compulsory Purchase Act 2004 requires that
where the development plan contains relevant policies, applications for
development should be determined in accordance with the development plan
unless material considerations indicate otherwise. [33, 105]

186. In terms of this appeal three saved Local Plan policies are cited as being of
relevance; these are BNE25, BNE34 and S4 of the Medway Local Plan which was
adopted in 2003. Whilst it is an old plan, a matter to which I shall return, it has
status as the development plan.
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187.

188

189

190

191.

Policy BNE25 relates to development in the countryside, which it seeks to
resist except for specific uses or circumstances, none of which apply in this case.
As such, the appeal scheme is in clear breach of this development plan policy.
However, policy BNE25 clearly seeks to restrict housing growth. It is agreed that
the Council does not have a five year housing land supply. Given this, and based
on the advice of the Framework at paragraph 49, there is no doubt in my mind
that policy BNE25 of the Medway Local Plan, which, incidentally, was only
intended to run until 2006, is out-of-date. As such, it should only be afforded
limited weight as was originally agreed in the SoCG.

. Policy BNE34 relates to the ALLI's. It seeks to limit development only
permitting it where it would not materially harm the landscape character and
function of the area or the economic and social benefits are so important that
they outweigh the local priority to conserve the area’s landscape. This policy,
because of its restrictive approach, is a relevant policy for the supply of housing
within the meaning of paragraph 49 of the Framework and thus, given the
housing land supply situation, it is to be considered out-of-date, a position with
which both main parties agree. [118]

. Policies BNE25 and BNE34 are also of reduced we@cause of their age:
their formation dates from a time when national g e sought to protect the
countryside for its own sake. Moreover, in tern‘\oW licy BNE34, local
landscape designations were a standard ap rc% hen it was drafted, whereas
current policy advice seeks to avoid blan strictions and takes a more
balanced and pragmatic criteria based lan e character approach. In this
case the work on the ALLIs dates ba 1992. Since that time there appears to
have been no reassessment of the ation boundaries, despite the saving
direction indicating that saving w @e an opportunity to justify the retention
of the policy. That opportunit been taken despite the LCA being clear
about the change in directio noting that the LCA itself would be a tool for
informing decision making e this reduces weight to policy BNE34, so that it
is limited, that cannot be of the LCA itself which reflects a criterion based
approach. The Coun early aware of the pressure on the ALLIs and the need
to look at their qu ndeed, it has supported housing development within
them in certaip cj stances, for example in the Mierscourt scheme.

. While t %es BNE25 and BNE34 are out-of-date and old, this does not
mean that t are of no weight or that they relate to planning matters of no
merit - a principle confirmed by the Suffolk Coastal Court of Appeal Decision. It
remains reasonable and legitimate to consider the impacts of development on the
character and appearance of the countryside. Indeed, the current Framework
identifies, as a core principle, the importance of recognising the intrinsic
character and beauty of the countryside albeit this represents a shift in emphasis
form former days of protecting the countryside for its own sake. The Framework,
at paragraph 14, differentiates between countryside and specific designated
countryside assets. The ALLI designation and its level of importance is a matter
which will be considered in more detail later in this report. [38-39]

Policy S4 is entitled Landscape and Urban Design. It seeks ‘a high quality of
built environment’ with ‘landscape mitigation where appropriate’. The Council
does not dispute that this could be achieved and does not take issue in terms of
the first part of this policy. The policy goes on to explain that ‘development
should respond appropriately to its context, reflecting a distinct local character’.
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While the Council considers the proposal would fail in this regard, because it says
the scheme would harm the local character and not fit the site’s context, it seems
to me that this policy is being misapplied. The policy is one of the strategic
policies of the plan. Reading it as a whole, it indicates what will be expected of
developers when schemes are submitted. It is not a policy which seeks to
restrict development in this, or any other, location. Rather it is a policy to
achieve a positive scheme, in design and landscape terms, should development
be allowed in any given location. As such, it is not a policy which is of
significance in the determination of this appeal and, even if it were considered
directly relevant, the character harm set out by the Council would be no different
in terms of this policy than for that addressed in the BNE25 and BNE34 policies
which I consider are relevant. [43-45, 123]

192. Notwithstanding my view in respect of policy S4, it is important to consider a
number of matters in arriving at a conclusion as to whether the development
would be sustainable. Moreover, it is possible that, when looking at the wider
benefits of the scheme, one might come to the conclusion that the appeal
scheme could be compliant with policy BNE34 because it ws for “development
where the economic and social benefits are so importa t they outweigh the
local priority to conserve the area’s landscape”. Asi this, it is the balance
of a number of key matters that results in the rec ndation as to whether
material considerations justify determining the al other than in accordance
with the development plan. [122]

193. In this case those key matters for consi ion relate to the housing land
supply position, the effect of the pro development on the character of the
countryside and the impacts on the tone and Horsted Valleys ALLI. There
are some further matters raised b ested parties, relating to highways
issues, pressures on infrastruc services, other development sites,
localism, proximity to an as waste transfer station, light pollution, flood
risk and ecological matter: cllding impacts upon an area of ancient woodland,
which also require consid @ ion.

Housing Land Supplﬁ
194. The parties @ g‘? at a 5 year housing land supply cannot be demonstrated.

Indeed, it i r that the supply is significantly lacking. The Council, based on
the Inspectdy’s Téasoning in Hoo St Werburgh, an appeal relating to an Inquiry
held in Augus® 2016, acknowledges a supply in the range of 2.21 to 2.79 years.
The appellants consider that even that level is optimistic.

195. The housing supply figures were not the subject of significant interrogation at
the Inquiry. This was, in part, because the AMR appendices were supplied late in
the event and because neither party sought to waste Inquiry time given the
relatively recent Hoo St Werburgh appeal decision and so had broadly agreed to
adopt the figures from that decision (as set out in the SoCG). That said, despite
the lack of figures to interrogate, I do not endorse the appellants” unorthodox
approach of calculating delivery in the last five years as a way of predicting
supply. However, I share some of the appellants’ scepticism about the Council’s
supply side figures. In particular, I agree with the appellants that the three
allocations brought forward from the 2003 Local Plan (those listed in the AMR as
Strood Riverside North Canal Road, Commissioners Road Strood and Gray’s
Garage Chatham) have been identified for so long, yet not been developed, that
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it appears likely that they have significant sticking points. Thus, without clear
explanation, it seems unlikely that they would now be imminently deliverable.

196. I also note that the appellants point out that the AMR refers to 90 sites being
identified as suitable for housing with an estimated capacity of 12808 units, of
which 11481 do not have planning permission. However, this included Lodge Hill
which is now discounted. Moreover, these figures appear to reflect the early
stages in the call for sites and not the more detailed assessment included
elsewhere in the AMR regarding residential land availability of large sites with
planning permission which is provided at Table 4 Section 3. I appreciate the
robustness of sites within that table was not a matter of discussion.
Nevertheless, I do not share the appellants’ concerns, as set out above,
regarding the level of large sites with planning permission.

197. 1 acknowledge that the Council appears to be showing some pragmatism for
instance in the Mierscourt Road resolution to grant planning permission for 134
dwellings despite it being within an ALLI. That resolution, assuming it results in
planning permission, and the appeal decision for Station Bead for 90 dwellings
would assist in housing supply. However, even on the onably large sites,
in the context of the shortfall in the range of 2.21 t ears supply it is
evident very much more has to be done. In thisr , to give a more
meaningful numerical picture, it is agreed that sing requirement for 2012-
2035 is 1281 dpa, yet the completions in t % ears 1 April 2012-31 March
2015 only amount to 2436 dwellings, so atspoint there was already a
backlog of 2688 dwellings. Interested par efer to other sites but there is no
evidence as to how they would fit intg@ supply side, if at all. Thus, from the
evidence before me I take the view ousing land supply is significantly
lacking and constitutes a very ser%@ue for this Council. [21, 97, 164]

198. Whether or not the Head o ing Services was lacking caution when/if he
advised members that the side was more like a two year supply when
dealing with the Miersco d application in June 2016 it seems to me that
this level of supply be the case and it may be even worse still.
However, without i testing of the evidence that was simply not available,

efinitive. [84]

it is not possible Q
*
199. That Sai® nowledged by the parties that the lack of supply is

significant. W@VIifig regard to the Suffolk Coastal case, the extent of undersupply
in this case is%such that housing provision attracts materially greater weight than
if the supply was only marginally under the five year housing land supply
requirement.

200. Moreover, the shortfall in five year housing land supply is so great and the
pressure on sites so significant, that it is agreed to be inevitable that greenfield
land will have to be developed. Furthermore, given the extent of the ALLI
designations, ALLI designated land will need to be developed unless new
development is to be located where it would not be accessible in terms of
proximity to existing development with its associated services and facilities.
These factors are considerations which also need to be placed in the planning
balance.

Character and Appearance of the Countryside which is also designated as
part of the Capstone and Horsted Valleys ALLI
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201. The appeal site is open countryside and situated within the Capstone and
Horsted Valleys ALLI. Whilst this is not a national designation, the area is
recognised for its local value. The Framework seeks that the planning system
contributes to and enhances the natural and local environment by protecting and
enhancing valued landscapes. But it is also clear that weight should be
apportioned on the importance of the landscape with great weight being given to
those areas protected by national designations. The ALLI designation is at the
lower end of the landscape designation hierarchy. [65, 138]

202. The principal characteristics of the Capstone Valley part of ALLI are set out in
the LCA. The main characteristics which are relevant to the issues in this appeal
include the two valleys with a central plateau area, its provision of a setting for
the Capstone Farm Country Park, its position as a green wedge linking urban
communities into the wider countryside and the North Downs, valuable semi-
rural open space in close proximity to densely populated urban communities
offering significant health and recreational benefits, a distinct edge to urban
areas and prevention of coalescence of Lordswood/Princes Park and Hempstead,
remnant chalk grassland on steep slopes leading to smal jelds and then larger
arable units to the southern section, blocks of deciduo@ ting providing
containment for arable land and distinct rural chara d coherence despite
proximity to urban settlements. [66-67, 128, 1

203. The appeal site is situated within the El C%Ka!ub—area. This area forms the
central plateau with dry valleys to west a nd with the Capstone Country
Park to the north. Access to the area is by country lanes network, with Ham
Lane being one of the roads through ub-area. There are PRoW which give
east/west access but there is little south access, although there is a
footpath across the appeal site in ection. The characteristics of this sub-
area include the gently undulatj farm arable plateau rising towards the
North Downs and the indisti Id pattern with a weak hedgerow structure. 1
saw, as set out in the LC his lack of uniform containment provides a large
scale landscape.

204. The Elm Court Q Park, to the east of the appeal site, has a long and tall
conifer boundary %boundary treatment, along with the buildings on the
business park.’i Q’luces discordant urban elements into the rural scene. The
Lordswood @ centre and its associated playing fields are situated to the
north-west 0 the appeal site and are within the ALLI. It creates a feature that
has a different use to that of agriculture. [63, 127]

205. The appeal site consists mainly of an expansive area of arable agricultural land
with wide views over the appeal site and attached agricultural land as well as
more distant views. There is also a small area of woodland within the site
boundary. The dwellings of Lordswood are well screened from the appeal site by
trees for about half of the length of the western boundary and for the remaining
part of this boundary there is a good degree of screening which softens the
appearance of the dwellings. This can be partly seen in LVIA viewpoints 4 and 7
and the Council’s viewpoint 15 and also the appellants’ landscape proof of
evidence plan 3 Oblique Ariel Photograph of the Site. [131]

206. The buildings of Gibraltar Farm and Gibraltar Farm Cottages are rural in
character such that the only main detractor which can be seen is the ElIm Court
Business Park (this can be seen in LVIA viewpoint 6 on Byway RC29 adjacent to
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Hall Wood looking across the site). However, it has a rural industrial appearance
and it is partly screened by planting, albeit in addition to the traditional hedgerow
there are uncharacteristic conifers.

207. In landscape terms the lack of hedgerow planting detracts from the area,
although this provides for open views (as shown in LVIA viewpoint 4 from PRoW
RC27 on Ham Lane looking across the site). Both landscape withesses agreed
that the site looked rural. [129, 132]

208. I appreciate that on this site there are certain factors which detract from the
feeling of being in a rural area, particularly background noise. That said,
motorways often cross rural areas yet do not change them from being rural. This
is particularly so where the traffic movement is not seen, as is the case here. 1
also saw high levels of fly-tipping on Ham Lane and littering more generally in
the area. Whilst that is a landscape detractor, I do not consider this to be simply
an urban phenomenon (albeit it an urban fringe is likely to be under greater
pressure because of proximity to the community).

209. Those aspects prevent the appeal site, in its wider con%, being entirely
attractive or tranquil. However, I concur with the C at it is in a rural

countryside location where the appeal site provide se of being away from
the urban area. It is this which provides the ‘vi ief’ that some local
residents describe as being important for well-ppeifng. [130, 153, 159]

210. In addition to the appearance of the si spatial matters which are of

importance for the ALLI and appeal site_areWie distinct rural character despite
close proximity to urban areas, the g@wedge position which links urban areas
to the Downs and the position in re to preventing the coalescence of
Lordswood/Princes Park with He . [120]

211. In spatial terms, I have n bt that the ALLI as a whole, the sub-area and
the appeal site are of val cause of their rural character and appearance in
close proximity to the ur rea. However, that situation could arise in many
circumstances, partic in this Council’s area where so many ALLI
designations adjoi rban area. This matter is therefore of limited weight.

[72] ,§)

212. The ext e green wedge formed by the ALLI can be seen in the Council’s
viewpoint 1 ¥gken from the top of the scarp at Darland Banks and also in the
LVIA viewpoint EDP 1 (Kingsway Road). I agree with the appellants that the
appeal scheme would cause limited visual intrusion in that expansive view. This,
also reflects the LVIA assessment that even in the short term (1-15 years) the
magnitude of change seen from this viewpoint would be ‘very low” with a minor
neutral’ significance of change (hereafter in this report the impacts are listed in
the same order i.e. magnitude of change followed by significance of change). I
also agree that the site seems modest in the context of the size of the ALLI as a
green wedge given the ALLI covers some 575ha. However, visual impact is not
just about a particular static view or the proportion of an area occupied; rather, it
is also requires consideration of movement through the area as well as
consideration of other key views. [68]

213. Many of the viewpoints provided are taken close to the site (e.g. LVIA
viewpoints EDP 2, 3, 4, 5, 6, 7 are all taken on the site or close to its boundary
as are Council viewpoints 4, 6a and 7). As such, considerable change would be
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felt here particularly by those people (receptors) walking or riding on PRoW
through the appeal site or travelling along Ham Lane. Indeed the LVIA considers
the short term impacts to be ‘very high’ and ‘major adverse’ or ‘moderate
adverse’ for viewpoints 2, 4, 5, 6 and 7, with a level of *high” and
‘major/moderate adverse’ at the least for viewpoints 2, 5 and 6 in the medium
term (15 years) and beyond. However, development of any greenfield site would
inevitably result in a considerable change when seen from the site itself or any of
its unscreened boundaries. [69, 139-140, 142]

214. In other views, such as that from Footpath RC11 (LVIA viewpoint EDP 8,
Council viewpoint 8) some distance to the north of the site, the proposed
development would be seen in the distance as a detractor to the rural view. The
LVIA identifies short term impacts as being ‘high’ and ‘major/moderate adverse’
reducing to ‘medium’ and ‘moderate adverse’ in the medium term once planting
becomes established. Similarly the proposed development would have an
urbanising effect, but at closer proximity, when seen from the Council’s
viewpoint 11 taken on PRoW KG35 near Roots Wood. I consider that view would
be more adversely affected than LVIA viewpoint EDP 8 d@ proximity. [143]

215. In terms of the distant views from the south, I agg@at the proposed tree
planting is likely be able to screen much of the sit e long term, though not

all light spill. The foreshortening of views such from the motorway bridge
(LVIA viewpoint EDP 10, Council V|ewp0|nt O d alter the character of this
view even at a distance. However, dens er is a characteristic of the
wider area. As such, I consider that the L onclusion of a ‘medium’ and

‘moderate/minor neutral’ reducing t low’ and ‘minor/negligible’ in the
medium and longer term represent sonable assessment of the likely visual
impact. This is a relatively sensiti %tlon heading towards the ALLI and the
green wedge/corridor it provid uld result in change because it would
appear to partially block this hern end of the ALLI. That said, the blocking
would be by trees in the | tefm and so would not be uncharacteristic for the
wider locality. Moreover locking effect would be to block views of trees
rather than longer op%@ews. [71, 73, 93, 141]

216. The route leayitg the urban area, along Shawstead Road/Ham Lane and
heading out the Downs, is currently one of a rural character despite the
fly-tipping to above. The effect of the proposed development on the
sequential viws along this route would be to create an urbanised section from
Gibraltar Farm almost to the junction with the Lidsing Road. Thus, the presence
of the appeal development would be prominent and uncharacteristic in views on
this route until the planting became established. Even in the long term, with
established planting, it is likely that the development’s presence would be felt.
This is because of likely glimpsed views into the site, for instance along the
emergency access route and retained footpaths as well as from associated
activity and lighting. Given the site boundary adjoins Ham Lane at a point where
the ElIm Court Business Park also adjoins the lane it is likely to result in a feeling
of consolidated development, exacerbating the impact of that existing, albeit
semi-rural, detractor. Even though I accept that landscaping using deep tree
belts would not be uncharacteristic in this locality, the current route of Ham Lane
as a countryside rural route would feel less rural. Furthermore, such planting
would take a considerable time to provide robust screening particularly during
winter months. [69, 151, 158]
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217. In practical terms those walking across the appeal site would have to simply
walk further to access an open countryside view. Once there they would lose
visual connection with the rest of the ALLI to the north but there would still be
views southwards to the Downs. Nonetheless, there would be some harm to this
public recreational route within the ALLI contrary to the assertion made by the
appellants. That said, the appeal scheme would offer other recreational
opportunities. [72]

218. Turning to the matter of coalescence, the comparison with other smaller ALLIs
is not particularly helpful as the issue is site specific and requires assessment of
other matters beside distance. Essentially, in terms of this spatial function of the
ALLI, the matter is one of whether the erosion of the gap between
Lordswood/Princes Park and Hempstead would be so significant that the
settlements began to appear or feel like they are merging. The parties agreed
that the existing separation distance between Hempstead and Lordswood (Princes
Park is further to the north) would be reduced by some 50% to somewhere in the
region of 500-700m. In contrast with the existing situation this would represent
a pinch-point at the southern end of the ALLI, particularly’giyven the position of
the EIm Court Business Park in relation to the appeal s@ 0, 158]

219. Viewpoint EDP 4 on Ham Lane is assessed in th as having a ‘very high’
and ‘major/moderate adverse’ short term impa% a medium to longer term
impact of ‘medium’ and ‘moderate/minor u%. This relies heavily on the
landscape planting significantly filtering ogsgreefling views of the development
behind. However, even with a planted bou y, the existing open
rural/agricultural gap seen between &Qeas of Lordswood and Hempstead from
the surrounding road and PRoW ne would be markedly altered. This would
particularly be the case for views %m Lane, Lidsing Road and Chapel Lane
(this can be seen in in LVIA vie IN“EDP 4 and Council viewpoints 4, 15 and 14
respectively). However, tha scape change does not indicate a merging of
settlements. The landscapjp@.combined with the traffic flow which would be from
the southern side toward rdswood rather than onto the rural Ham Lane would

mean that the neigh g settlements would not appear to merge.[71, 133,
135-137, 145]

220. The appealV @also see other sizeable new landscaping belts. Whilst a
number of ould reinforce existing planting or enhance roadside planting,
that across the southern end of the site would be a lengthy boundary traversing
an open tract of arable land as set out above. Although tree screening of housing
is a characteristic of this area, the position chosen follows the Council’s
administrative boundary rather than being robustly determined by existing
landscape features. That said, the administrative boundary does not follow any
current fixed feature and so may well be reflective of historic features such as
those dating back to 1860, as shown on the appellants’ proof of evidence plan 6
Landscape Change through the 20" Century such that the planting would
reintroduce a historic boundary feature. [141]

221. Aside from the main development area of the appeal site, I appreciate that the
small area of woodland within the site boundary would remain largely intact and
be proactively managed were the appeal to be successful. The section to be
removed would be limited to that essential for the access, and does not contain
high importance trees. Thus, in respect of the existing woodland the proposals
overall would be able to secure a benefit.
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222. The LCA analyses the condition of the area, which it notes is strongly
influenced by external factors with urban fringe areas often under pressure, to be
poor. It also assesses the sensitivity, described as measure of the ability of a
landscape to accept change without causing irreversible damage to the
distinctiveness of that landscape, as high. It goes on to seek restoration of the
area.

223. In this regard, the poor landscape condition does not render the appeal site of
limited landscape value. Rather, I agree that its sensitivity in this part of the
ALLI depends on the role it plays as part of the green wedge the ALLI creates,
and in preventing coalescence. On these points I do not consider that the site is
critical to maintaining separation between the settlements of Lordswoods and
Hempstead. Further, when considered in more distant views (rather than those
on the site or at its boundaries) does not have a particular prominence or
importance in creating the sense of a green wedge.

224. 1 conclude that the proposed development would harm the character and
appearance of the immediate area and, therefore, fail to ord with the
provisions of policies BNE25 and BNE34. However, th would not
represent a critical harm to the function of the Caps& nd Horsted Valleys ALLI
taken as a whole. [133-134]

225. Policy BNE34 allows for development in an the social and economic
benefits of the proposal are so important outweigh the local priority to
conserve the area’s landscape. It is there ecessary to consider whether
there are social and economic benefi h proposal before coming to a final

conclusion in respect of policy BNE3 ndeed before making the final planning
balance.

Whether there are other Beneb\}the Scheme
g

226. As set out above the hqg and supply situation is very significant in this
case. However, there ‘.Q‘- er matters to be added to the planning balance.
The first is directly lin 0 housing supply and relates to affordable housing
provision. The scn@ ould deliver 25% affordable housing. Based on the
Moor Street deci he Inspector recorded the need for 713 affordable dwellings
to be provid ear, yet only 845 such dwellings have been delivered over
the last fo%ﬁ. Given that shortfall I agree with the appellants that
significant weight should be attached to the provision of affordable homes. In
this regard I also note that there is no evidence to suggest the provision of
affordable housing would result in anti-social behaviour.

227. 1 agree with the appellants that the appeal scheme would bring economic
benefits. The government’s views on the importance of this are well known. In
this case, during the construction period the appeal scheme would provide jobs
and training opportunities for local people, as well as spend in the local economy.
In the longer term, occupants of the new development would provide additional
expenditure to support local services. These factors clearly align with the
economic dimension of planning and should be afforded significant weight.

228. Whilst the proposal would bring forward open space, including a community
park and children’s play space this, to a large extent, is a requirement of the
scheme, both to serve the needs of future occupiers and to be able to screen the
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proposed development. As such, I consider modest additional weight should be
afforded to this benefit.

229. I agree, as set out above that the provision of a Woodland Management Plan
for Hall Wood would represent a positive, albeit modest, biodiversity and access
benefit of the scheme.

230. The extensive structural landscape planting which is proposed would create a
biodiversity benefit. However, although the EIm Court LCT encourages new
planting of woodland and hedgerows I am not convinced it envisaged woodland
belts of the extent proposed to screen the appeal site. Nor do I agree that the
form of planting proposed necessarily improves the landscape character, which at
this point is of wider views and larger and more open fields, rather it is more
neutral in landscape terms. Thus, and given that planting is largely required to
screen the appeal proposal, I attach little additional weight to this matter.

231. New Homes Bonus payments would be significant, but this does not attract
weight in the planning balance, as it offers an incentive fog, Councils to provide
much needed housing on appropriate sites. I also note t?%he Council would be
in receipt of a capital sum in excess of £4m as a res, e scheme. This
clearly should be a matter of public record and I a e this would bolster the
Council’s resources and so assist the provision &e iC services. However, it
seems to me this should attract no weight as rial consideration because it
is unrelated to the planning matters in thigfc g

Other Matters

232. Interested parties raise a signific aner of other matters which do not
reflect issues between the parties is to these I shall now turn.

233. Many interested parties ha ed concerns about access to medical and
education services. As part appeal process the appellants have signed up
to a s.106 Unilateral Und ng in which they agree to make provision based
upon the Council’s f In respect of need anticipated to be generated from
the future occupi appeal site. It is not for the developer to have to
make up for existin ortcomings in service provision. There is no evidence
before me frQ main service provider to indicate that the scheme should be
resisted be @ of likely impact on services. Thus, there is nothing before me to
justify withh@lding permission because of the concerns raised.

234. There are a number of transported related matters raised by interested
parties. Many relate to general concerns regarding traffic in the locality.
However, it is important to note that all traffic would come through the primary
access route on North Dane Way / Albemarle Road before joining the highway
network. The traffic modelling has been agreed with the highway authority. It is
agreed that existing junctions currently operate within their capacity albeit
queuing is experienced in the morning and evening peak periods. It is also
agreed that the appeal scheme would not unacceptably impinge on the free flow
of traffic in the locality. The access to Ham Lane would be for emergencies only.
Mr Dines’ concerns regarding the Gleaming Wood Road /Lordswood Lane Junction
are understandable given the queue predictions. However, the junction
improvement scheme would allow ahead traffic to pass traffic waiting to turn
right, reducing queuing. This and pedestrian/cycle links would be dealt with
through the imposition of conditions.
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235. A circular bus route is a core part of the transport plans and a contribution to
this (at the level sought) would be provided through the s.106 undertaking. The
internal road layout would be designed to accommodate a bus route and the
Council would be able to control this through the reserved matters application
process. Details of bus stops close to the site are in Albemarle Road and Clandon
Way (CD1.14 Appendix C). The frequency of bus services indicate a reasonable
level of service, for instance with the Lordswood/Chatham service having five
buses per hour during the day Monday to Saturday and hourly on Sundays
(CD1.14 Table 3.19 p.12). It is proposed that evening and Sunday services
would be enhanced through the s.106 contribution.

236. Many services would be within easy walking or cycling distances (CD1.14
Appendix C) albeit one would not wish to transport heavy shopping over longer
distances. That would be the case in many locations and delivery services are
not uncommon.

237. There is no substantiated evidence to support withholding a decision on this
appeal to await the outcome of the Lodge Hill proposals.

238. I am satisfied that the site would provide ample nity for positioning of
dwellings in the detailed scheme so as to prevent impacts in terms of
privacy or overshadowing of existing residential ties. It is likely that there
would be impacts on outlook but there is no ri & a private view.

239. Whilst there is criticism of the scheme @ng opportunistic, house-building
relies upon business to take development opgortunities and risks to develop the
housing that is needed for the natlon

240. Fluctuation in property prices %wsequence of development, be it good or
bad, is not a matter which the @n system is designed to control.

241. Other infrastructure pro uch as motorway improvements, may be
considered by some to r unde5|rable change but they reflect community
and business needs not a reason to withhold planning permission in this

case

242. The substantj &Nidence before me indicates that the scheme would not
have a har r't\ act on ecology, which, in any event, is limited given the
arable agri ural management of much of the site. Ecological mitigation
proposals, which would be secured by condition were the appeal to be allowed,
would make improvements to the surrounding area and so no statutory
objections are raised. In terms of the Ancient Woodland conditions would be
required to secure a Woodland Management Plan and prevent encroachment
within 15 metres of the Ancient Woodland.

243. The site is good classified as grade 3a and 3b agricultural land but is not of the
highest quality. In any event, impact upon it must be judged in the context of
the dire need for homes.

244. The visual effect on the ALLI set out above would have a modest contextual
impact on the Capstone Country Farm Park and the scheme would be likely to
increase visitor numbers and thus management needs. S.106 monies have been
put forward to assist in recreation requirements arising from the site and are
identified for this location. Aside from this, the proximity to this facility would be
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a benefit for future occupiers of the site in terms of access to recreational space
for health and well-being.

245. Concerns are raised about a waste transfer station near to the site which takes
asbestos. That business will be carefully regulated under other legislation and
should be managed so that it poses no risk to occupiers of the proposed
development.

246. There is no substantiated evidence before me that flood risk/drainage would
pose a problem here which could not be dealt with by the conditions proposed.

247. 1 appreciate that there is substantial local opposition, including as sustained by
the Parish Councils and the MP. I am mindful of the Government’s localism
agenda. However, I have to consider the proposed development having regard
to local development plan policies and associated documents, including those
relating to local housing need. I also have to report on the development having
regard to national planning policies and all other material considerations.

248. It is not unreasonable for people to have homes and I not satisfied that

providing such homes here would lead to social unrest do I consider that
immigration and its potential impact on the require of housing need is a
matter for consideration in dealing with this housi eme. Furthermore, there
is no substantiated evidence before me that occlini of the proposed

development would materially add to the exis jobless figures for this area.
The Planning Balance

249. The planning balance must be co red in the light of the Framework as a
whole. This sets out that there ar. E:be dimensions to sustainable
development; economic, social a@e ronmental. Gains should be sought
jointly and simultaneously for f those roles. It is inevitable that there will

be times when different str uII in different directions, as is the case here.

250. In terms of econo
including affordable
subsequent housi

fItS there would be gains in housing delivery,

g, and in the value of the construction works and

e local economy. The housing would be accessibly
located, in clo r ity to recreational facilities, reasonably close to other
facilities a 9%@ service provision, so would make economic sense in terms of
reducing thgghedd to travel by private car. I consider those benefits significantly
outweigh the disbenefit, in economic terms, of losing the site from agricultural
use.

251. In terms of the social role, the proposed dwellings would provide much needed
homes, including affordable homes. The social benefits of being able to house
people are significant in creating stable communities. I do not share the
objection raised that this scheme would result in social unrest; on the contrary it
should make life better for many by easing housing pressure. In this case there
is no reason to doubt that the homes would create a high quality environment.
This would provide for an improvement in people’s quality of life, improving the
conditions in which they live and take leisure and would widen the choice of
quality homes. These are all important objectives of the Framework.

252. There would also be benefits for existing residents as a result of access to the
on-site children’s play facilities, recreational open space on the site and better
woodland management. The bus services would also be improved.
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253. Some existing residents that adjoin the site may feel the proposed
development would be to the detriment of their living conditions. However,
development would be likely to have that impact in many cases and the living
conditions of those residents would be considered in the light of normal
development management policies at the time of the reserved matters
application.

254. 1 have greater concerns, in terms of social impacts, that local people would
feel they have not been listened to, that the Local Plan is being ignored and that
localism would not have been taken seriously were the appeal to be allowed.
However, the Local Plan is not up-to-date in terms of its policies for the supply of
housing and this is a materially important consideration. Despite this, other local
assessments providing evidence to support the new local plan, including for
housing and affordable housing, have identified local requirements and it is these
which need to be considered.

255. Weighing these social dimension matters together, I consider that the balance
of social benefits weighs heavily in favour of the proposec@velopment.

256. In terms of the environmental role I find that, degpi e landscaping
proposals and management plans, the proposed d ent would cause harm
to this area of countryside which is locally desig or protection. Whilst it
would begin to close off the southern end of t and so impinge on the
sense of spaciousness, it would not lead tg’c ence between Lordswood and
Hempstead. It would reduce the sequentidicotintryside views from Ham Lane
and the PRoW across the site, but thesgsare Timited distances and in terms of
Ham Lane, the impact would signific educe as planting becomes
established.

257. Moreover, acknowledging t @rms, even the dated policy BNE34 accepts
that economic and social be@ of a scheme might be so important that they
outweigh the local priorit nserve the area’s landscape. In this case the
economic and social are particularly clear and the harms are not critical
to the functioning of LLI as a whole. Moreover, I am mindful that ALLI
designations cove%;sniﬁcant part of undeveloped land in accessible locations

in this Council's_drea,*so that it is inevitable that to fulfil housing requirements
ALLI land witl he o0 be developed. As such, I consider this is a case where
policy BNE Id be complied with.

258. Turning to the Framework, the balancing exercise is explicit where relevant
policies are out-of-date. It sets out the presumption in favour of sustainable
development and says that for decision taking planning permission should be
granted unless any adverse impacts of doing so would significantly and
demonstrably outweigh the benefits, when assessed against the policies in the
Framework as a whole. Those policies make it clear that the locally designated
ALLI is at the lower level of priority in terms of weight to its protection and I have
already determined that harm to the ALLI as a whole is not so significant that it
outweighs the benefits of the appeal scheme, particularly in terms of housing
provision.

259. Local planning authorities are advised by the Framework to boost significantly
the supply of housing. In this case it is evident that the supply of housing is in a
precarious state, at best being in the range 2.79 to 2.21 years. That very
substantial policy under-provision has no clear solution in the near future, despite
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the Council’s more flexible approach to development on ALLI sites. Thus, given
the sustainable location in close proximity to Lordswood and its facilities, the
harm to the landscape would not significantly and demonstrably outweigh the
benefits of the proposed development. Thus, the Framework planning balance
lies in favour of the proposal.

260. It is not disputed that there would be conflict with adopted policy BNE25 of
the development plan and that policy is afforded limited weight by the parties in
the SoCG. As noted above, s.38(6) requires that applications for development
should be determined in accordance with the development plan unless material
considerations indicate otherwise. In this case, the Framework is a significant
material consideration. Because the development plan policies are out-of-date,
the Framework test is whether any adverse impacts of approving this
development would significantly and demonstrably outweigh the benefits when
assessed against the Framework as a whole. It is my view that the appeal
should succeed as the harms do not significantly and demonstrably outweigh the
benefits of the scheme in the circumstances before me, where housing land
supply is so significantly below that required. Accordingly I«find the proposed
development to be a sustainable one in the terms of t ework, that being a
material consideration which warrants a decision otI&' n in accordance with
the development plan.

Recommendation 6\'

261. I recommend that the appeal be allowe he basis of the revised plans and
planning permission be granted subj%c ditions set out in Annex A.

Zoé H R Hill 0@
Inspector
©

A\S)
&
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- David Withycombe

Appellant Planning Evidence Proof of Evidence Appendices -
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Appendix 1 — Conditions

1)

2)

3)

4)

Details of the appearance, landscaping, layout, and scale, (hereinafter called "the
reserved matters") shall be submitted to and approved in writing by the local
planning authority before any development begins except that authorised by
condition 4 below and the development shall be carried out as approved.

Reason for the condition: As required to be imposed by Section 92 of the Town
and Country Planning Act 1990 as amended by Section 51 of the Planning and
Compulsory Purchase Act 2004.

Application for approval of the reserved matters shall be made to the local
planning authority not later than 18 months from the date of this permission. The
development hereby permitted shall begin not later than 12 months from the date
of approval of the last of the reserved matters to be approved.

Reason for the condition: For the avoidance of doubt and nsure the
satisfactory and prompt development of the site.

No development shall take place until a scheme o% ng for the dwellings and
highways and drainage infrastructure and assoc pen space / green

infrastructure has been submitted to and a r% in writing by the local
planning authority. Development shall b% out in accordance with the

approved scheme of phasing.

Reason for the condition: This pre-cog
that the key elements of each pha ;

\‘ gncement condition is required to ensure
e development is completed in an order
landscaping/open space and access are
re further development is undertaken, in the

which ensures that infrastructur
in place relevant to each phas@
interests of good planning.

The development of R e as agreed by condition 3 above shall begin not
later than 12 month the date of the approval of reserved matters
applications relatin®\t at phase.

L 2
Reason for t tion: To ensure a prompt start on site.

5) All reserved Watters and details required to be submitted pursuant to condition 1

shall be in accordance with the principles and parameters described and
identified in the Illustrative Masterplan (Drawing No. EDP1995/97a received
24/09/2015 and the Design and Access Statement (Revised 12/08 2014). A
statement shall be submitted with each reserved matters application,
demonstrating how the submitted reserved matters comply with the Design and
Access Statement and the indicative Masterplan documents.

Reason for the condition: For the avoidance of doubt and to ensure the
satisfactory development of the site.

6) No dwelling or ancillary building construction shall take place until details of the

materials to be used in the construction of the external surfaces of the buildings
hereby permitted have been submitted to and approved in writing by the local
planning authority. Development shall be carried out in accordance with the
approved details.
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Reason for the condition: As the scheme is a large new development with limited
screening in the initial years this condition is necessary in the interests of visual
amenity and to ensure the satisfactory development of the site.

7) No more than 450 dwellings shall be constructed on the site.

Reason for the condition: For the avoidance of doubt and given all assessments
have been on the basis of this figure such that it is necessary to ensure the
satisfactory development of the site.

Trees and Landscaping and Ecology

8) The plans and particulars required to be submitted in accordance with the
condition 1 shall ensure that no less than 2.96 ha of the site is set aside as
woodland, 0.531 ha as open space and play space and where the development
abuts the adjoining ancient woodland a clear minimum of 15m landscape buffer
area/zone shall be maintained.

Reason for the condition: To ensure adequate open spacesfor future occupiers of

the development and to provide for the interests of the

de details of all trees to be
red and the proposed

(AMS) and Tree Protection Plan (TPP), which sh
retained and removed, any facilitation prunin
measures of protection, undertaken in ac with BS 5837 (2012) 'Trees in
Relation to Design, Demolition and Constr -Recommendations' has been
submitted to and approved in writing byathe Yocal planning authority. The AMS
shall include full details of areas of h strfacing within the root protection areas
of retained trees which should be eable, no-dig construction and full
details of foundation design, where MS identifies that specialist foundations
are required. The approved i and/or ground protection measures shall be
erected before any equipme& achinery or materials are brought onto the site
and shall be maintained Q Il equipment, machinery and surplus materials

have been removed site. Nothing shall be stored or placed, nor fires lit,
within any of the @otected in accordance with this condition. The siting of
barriers/ground %on shall not be altered, nor ground levels changed, nor
excavations thin these areas without the written consent of the local
planning a ity. The measures set out in the AMS and TPP shall be adhered
to in accorddgce with the approved details.

Reason for the condition: This condition is required and to be agreed pre-
commencement to safeguard the arboricultural interests of the site before works
commence that could cause irrevocable harm and to ensure adequate
maintenance for the protection of landscape and habitat in the interests of
ecological and local amenity.

10)A Landscape and Ecology Management Plan (LEMP), including long term design
objectives, management responsibilities and maintenance schedules with
timetable(s) for works for all landscape areas, other than domestic gardens, shall
be submitted to the local planning authority for approval in writing prior to the
occupation of the development. The LEMP shall be carried out as approved in
accordance with the approved timetable(s).
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Reason for the condition: To safeguard the landscape and ecological interests of
the site and to ensure adequate maintenance for the protection of landscape and
habitat in the interests of ecological and local amenity.

11) No dwelling shall be occupied until a Woodland Management Plan (WMP) for the
existing and proposed woodland areas has been agreed in writing by the local
planning authority. That part of the WMP for Hall Wood Ancient Woodland shall
be in accordance with EDP’s Heads of Terms for a WMP (EDP report ref:
C_EDP1997_07).

The WMP shall include the following:

a) Review of existing constraints and opportunities;

b) Management objectives and associated practical measures;
c) Details of initial enhancements and long term maintenance;

d) Extent and location/area of management works on scalgd maps and plans at a
scale which shall have first been agreed by the local plankiff§ authority in writing;

e) Timetable for implementation demonstrating that are aligned with the
proposed programme of development;

f) Details for monitoring and remedial mea r% d
g) Persons responsible for implementing t rks.

The measures set out in the WMP sh \@simplemented in accordance with the
approved details and timetable(s).

Reason for the condition: This cOgdFtidn is required to safeguard the woodland
and to ensure adequate mang @ ent for the protection of landscape and habitat
in the interests of ecologicaland local amenity.

12)The development sha?@rI Ommence until details of all fencing, walling and other
clude hedgehog holes have been submitted to and

boundary treatme
approved in wri’?@) he local planning authority. The landscaping areas and

buffer zones implemented in full in accordance with the approved details
before the upation of any of the dwelling as hereby approved, or in
accordance Wjth a programme to be agreed in advance in writing by the local
planning authority. All boundary treatments and buffer zones to be installed in or
adjacent the ancient woodland shall be carried out in accordance with the
approved details.

Reason for the condition: This condition is required and to be agreed pre-
commencement to safeguard the ecological interests of the site. The works
subsequently required are necessary in the interests of residential and local
amenity.

13) All planting, seeding or turfing comprised in the approved details of landscaping
shall be carried out in the first planting and seeding seasons for the phase to
which it relates following the occupation of the first dwelling on that phase or the
completion of that phase of development, whichever is the sooner; and any trees
or plants which within a period of 5 years from the completion of that phase of
the development die, are removed or become seriously damaged or diseased
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shall be replaced in the next planting season with others of similar size and
species.

Reason for the condition: This condition is required to ensure that the
landscaping gets properly established which is particularly important to visual
amenity given the size and partly open location of the site.

14) No works shall take place (including ground works and vegetation clearance)
until an updated species survey has been carried out to inform production of an
Ecological Design Strategy (EDS) addressing all species mitigation for all species
recorded within the site has been submitted to and approved in writing by the
local planning authority.

The EDS shall include the following:

a) Purpose and conservation objectives for the proposed works;

b) Review of site potential and constraints;

c) Detailed method statements to achieve stated objectiv%or each species;

d) Extent and location/area of proposed mitigation f&' pecies on appropriate

scale maps and plans;
e) The location of bat and bird boxes and/o bé‘and their specifications;

f) Type and source of materials to be use%mding whether or not they are
native species and local provenance);

g) Timetable for implementation de Qating that works are aligned with the
proposed programme of develop,

h) Persons responsible for iK enting the works;

i) Details of initial afterca d long term maintenance;

j) Details for monitogi d remedial measures; and,
k) Details for disgosgb of any wastes arising from works.

The EDS s plemented in accordance with the approved details and
retained thefgafter.

Reason for the condition: This condition is required and to be agreed pre-
commencement to safeguard the ecological interests of the site before works
commence that could cause irrevocable harm and to ensure adequate
maintenance for the protection of landscape and habitat in the interests of
ecological and local amenity.

15) No part of the development hereby granted (including ground works and
vegetation clearance) shall take place until a Construction Environmental
Management Plan (CEMP: Biodiversity) has been submitted to and approved in
writing by the Local Planning Authority. The CEMP: Biodiversity shall include the
following:

a) Details of the areas where ancient woodland soil and coppiced stools are to be
translocated and method statement for translocation;
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16)

17)

b) Risk assessment of potentially damaging construction activities;
c) Identification of biodiversity protection zones;

d) Practical measures (both physical measures and sensitive working practices)
to avoid or reduce impacts during construction (may be provided as a set of
method statements);

e) The location and timing of sensitive works to avoid harm to biodiversity
features;

f) The times during construction when specialist ecologists need to be present on
site to oversee works;

g) Responsible persons and lines of communication;

h) The role and responsibilities on site of an ecological clerk of works (ECoW) or
similarly competent person;

i) Use of protective fences, exclusion barriers and warnin@ns; and,

j) Cordwood above 20cm in diameter from the site be retained and placed
within the site in locations and quantities to be ag ith the local planning
authority prior to any tree felling take place.

The approved CEMP: Biodiversity shall be &d % to and implemented
throughout the construction period strictly™N cordance with the approved
details, unless otherwise agreed in wgitiag by the local planning authority

Reason for the condition: This con
commencement to safeguard th ical interests of the site before works
commence that could cause ir ble harm and to ensure adequate
maintenance for the protectj landscape and habitat in the interests of
ecological and local ameny l(

is required and to be agreed pre-

No external lighting
structure hereby

s or fittings shall be attached to any building or

d and no free standing lighting equipment shall be
erected on the,si her than those shown on the plans approved for condition
17 below or e agreed on a temporary basis under condition 15 during
the constr eriod.

Reason for the condition: This condition is required to safeguard the ecological
interests of the site.

No dwelling shall be occupied until a Lighting Strategy for Biodiversity, including
a timetable for its implementation has been submitted to and approved in writing
by the local planning authority. The strategy shall:

a) identify those areas/features on site that are particularly sensitive for bats,
dormice and otters and that are vulnerable to light disturbance in or around their
breeding sites and resting places or along important routes used to access key
areas of their territory, for example, for foraging; and

b) show how and where external lighting will be installed (through the provision
of appropriate lighting contour plans and technical specifications) so that it can
be clearly demonstrated that areas to be lit will not disturb or prevent the above
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18)

19)

20)

species using their territory or having access to their breeding sites and resting
places.

All external lighting shall be installed in accordance with the specifications and
locations set out in the strategy, and these shall be maintained thereafter in
accordance with the strategy.

Reason for the condition: This condition is required to safeguard the ecological
interests of the site.

Highways

The access to the site shall be from North Dane Way Drive as show in drawing
186-SK-006 Rev A and the emergency vehicular access shall be from Ham Lane.

Reason for the condition: In the interests of highway safety and emergency
access, for the avoidance of doubt and to ensure the satisfactory development of
the site.

Development shall not begin until details of the proposeo%ergency access have
been submitted and approved in writing by the localpl Ing authority. The
approved emergency access shall be made availab to the first occupation
of any dwelling and thereafter retained for the intended.

Reason for the condition: This condition i. e@ed in the interests of highway
safety and emergency access.

No development shall take place untk@nstruction Method Statement (CMS)
has been submitted to and approvegH riting by the local planning authority.
The approved CMS shall be adher roughout the construction period. The
CMS shall provide for:

i) the parking of vehicles of §i peratives and visitors;

ii) loading and unloadi lant and materials;

iii) storage of pIan@i aterials used in constructing the development;

iv) wheel wa '»@cilities;
v) measure$go control the emission of dust and dirt during construction; and,

vi) a scheme for recycling/disposing of waste resulting from construction works.

Reason for the condition: This condition is required to be addressed pre
commencement as it relates to activities which would be likely to have an impact
immediately upon first works on the site and it relates to the interests of highway
safety and the protection of the environment.

21) No development hereby permitted shall commence until such time as the

improvement works to the junction of North Dane Way and Albermarle Road and
the link access road to the site as shown in the drawing 1661-SK-001 Revised A
within appendix H of the Transport Assessment Report have been completed in
accordance with details which shall first have been approved by the local
planning authority in writing.
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Reason for the condition: This condition is required pre-commencement as it is
essential that safe access is provided to the site before activities commence on
site in the interests of highway safety and the free flow of traffic.

22) No dwellings on the development shall be occupied until the carriageway(s)
(including surface water drainage/disposal, vehicular turning head(s) and street
lighting) providing access from the nearest public highway to that dwelling have
been completed to at least binder course level and the cycle and footway(s) to
surface course level.

Reason for the condition: This condition is required to ensure pedestrian and
cycle and vehicular access is available for each dwelling before it is occupied in
the interests of the welfare and safety of the occupiers of the related dwelling.

23) No dwelling shall be occupied until details of the proposed arrangements for
future management and maintenance of the proposed streets within the
development have been submitted to and approved in writing by the Local
Planning Authority. The streets shall thereafter be maintained in accordance with
the approved management and maintenance details until%h time as either a
dedication agreement has been entered into or a pr@anagement and

maintenance company has been established.

Reason for the condition: To ensure highways aintained in a safe condition
for the protection of those using them.

24) No dwelling hereby approved shall be occupjg until a travel plan based on the
Framework Travel Plan has been sub@j to and approved in writing by the
local planning authority.

Reason for the condition: To engo alternative means of transport to that of
the private car in the interest e environment.

25) Details submitted pursua &condition 1 shall include a shared
footway/cycleway ongt h side of North Dane Way to link the development
site with the Lords \Qeisure Centre with associated improvements and street
lighting. %

L 2

Reason for &%Jition: To encourage alternative means of transport to that of
the privat W the interests of the environment.
Archaeology

26) No development shall take place within any phase of the development until a
programme of archaeological work has been secured and implemented in
accordance with a written scheme of investigation for the relevant phase, which
shall have first been submitted to and approved in writing by the Local Planning
Authority.

Reason for the Condition: It is necessary for this condition to be a pre-
commencement condition so that archaeological assessment can take place
before the land is disturbed.

Flood Risk and Drainage

27) The first application for the approval of reserved matters on the site shall be
accompanied by a sustainable surface drainage strategy for the entire application
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site. No dwelling hereby permitted shall be occupied until surface water drainage
works have been implemented in accordance with details that have been
submitted to and approved in writing by the Local Planning Authority as part of
the reserved matters applications for the phase within which the dwelling is
situated.

Before these details are submitted, an assessment shall be carried out of the
potential for disposing of surface water by means of a sustainable drainage
system in accordance with the principles set out in DEFRA’s non-statutory
technical standards for the design, maintenance and operation of sustainable
drainage to drain surface water (or any subsequent version), and the results of
the assessment provided to the local planning authority. Where a sustainable
drainage scheme is to be provided, the submitted details shall:

i) provide information about the design storm period and intensity, the method
employed to delay and control the surface water discharged from the site and the
measures taken to prevent pollution of the receiving groundwater and/or surface

waters; %
ii) include a timetable for its implementation; and @
Sr

iii) provide a management and maintenance pl lifetime of the
development which shall include the arrangem adoption by any public
authority or statutory undertaker and any gth

rangements to secure the
operation of the scheme throughout its lifeg

Reason for the condition: To ensure table drainage of the site so as to
minimise flood risk.

28) No dwelling in any phase of develo t hereby permitted shall be occupied
until sewage disposal works fi phase have been implemented in accordance
with a scheme which has fi n submitted to and approved in writing by the

Local Planning Authority.
Reason for the cor@@m ensure acceptable foul drainage of the site.

Noise N 0

29) No dwellin e constructed until an acoustic appraisal specifying attenuation
measures (WRere necessary) has been submitted for approval in writing by the
local planning authority. No dwelling shall be occupied until the approved
attenuation measures have first been installed in accordance with the approved
details. The approved attenuation measures shall be maintained and retained
thereafter.

Reason for the condition: To ensure acceptable living conditions for future
occupiers of the site.

Air Quality

30) The development shall not be commenced until an Air Quality report has been
submitted to the local planning authority for its written approval. The report
shall contain and address the following:
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i) An assessment of air quality on the application site and of any scheme
necessary for the mitigation of poor air quality affecting the residential amenity
of occupiers of this development.

ii) An assessment of the effect that the development will have on the air quality
of the surrounding area and any scheme necessary for the reduction of emissions
giving rise to that poor air quality. The assessment should quantify the measures
or offsetting schemes to be included in the development which will reduce the air
pollution of the development. Any scheme of mitigation set out in the
subsequently approved report shall include a timetable for implementation. The
development shall be implemented and managed in accordance with the
approved scheme.

Reason for the condition: This condition is required as a pre-commencement
condition as air quality needs to be initially assessed prior to any works of
development commencing as they could alter background air quality levels and
this condition is required in the interests of the environment and living conditions
of future occupiers of the development.

Contamination

31) If during the course of development, contamin tidé,\%und to be present at the
site then no further development (unless other reed in writing with the
local planning authority) shall be carried o the developer has submitted,
and obtained written approval from the I@anning authority for a remediation
strategy detailing how the contamination sha#l be dealt with. The remediation
strategy shall be implemented as apphvéd, verified and reported to the
satisfaction of the local planning au

Reason for the condition: This g rone to fly-tipping and therefore it is
anticipated that as yet unid ﬁ contamination may exist on site. In such
circumstances it may be 8ssary for remedial works to take place in order that
the land becomes safe fo sidential use.

Page 60



g www.gov.uk/dclg
Department for

Communities and
Local Government

RIGHT TO CHALLENGE THE DECISION IN THE HIGH COURT

These notes are provided for guidance only and apply only to challenges under the
legislation specified. If you require further advice on making any High Court
challenge, or making an application for Judicial Review, you should consult a
solicitor or other advisor or contact the Crown Office at the Royal Courts of Justice,
Queens Bench Division, Strand, London, WC2 2LL (0207 947 6000).

The attached decision is final unless it is successfully challenged in the Courts. The
Secretary of State cannot amend or interpret the decision. It may be redetermined by the
Secretary of State only if the decision is quashed by the Courts However, if it is
redetermined, it does not necessarily follow that the original deC|S|o be reversed.

SECTION 1: PLANNING APPEALS AND CALLED-IN PLANV\@ LICATIONS
[

The decision may be challenged by making an application f ssion to the High Court
under section 288 of the Town and Country Planning Act 1 he TCP Act).

Challenges under Section 288 of the TCP Act

With the permission of the High Court under sect 8 of the TCP Act, decisions on
called-in applications under section 77 of the T. ct (planning), appeals under section 78
(planning) may be challenged. Any person ieved by the decision may question the

of the relevant requirements have not b plied with in relation to the decision. An
application for leave under this sectio st be made within six weeks from the day after
the date of the decision.

SECTION 2: ENFORCEMENT@LS

Challenges under Sectiomﬁ\ the TCP Act

Decisions on recovere orgement appeals under all grounds can be challenged under
section 289 of the T@ To challenge the enforcement decision, permission must first

validity of the decision on the grounds that : t within the powers of the Act or that any

be obtained from t If the Court does not consider that there is an arguable case, it
may refuse permissio Appllcatlon for leave to make a challenge must be received by the
Administrative Court within 28 days of the decision, unless the Court extends this period.

SECTION 3: AWARDS OF COSTS

A challenge to the decision on an application for an award of costs which is connected with
a decision under section 77 or 78 of the TCP Act can be made under section 288 of the
TCP Act if permission of the High Court is granted.

SECTION 4: INSPECTION OF DOCUMENTS

Where an inquiry or hearing has been held any person who is entitled to be notified of the
decision has a statutory right to view the documents, photographs and plans listed in the
appendix to the Inspector’s report of the inquiry or hearing within 6 weeks of the day after
the date of the decision. If you are such a person and you wish to view the documents you
should get in touch with the office at the address from which the decision was issued, as
shown on the letterhead on the decision letter, quoting the reference number and stating
the day and time you wish to visit. At least 3 days notice should be given, if possible.
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