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Appeal Decision 
Site visit made on 3 December 2018 

by H Miles BA(Hons), MA, MRTPI

an Inspector appointed by the Secretary of State 

Decision date: 10th June 2019 

Appeal Ref: APP/X2220/W/17/3191402 

Land to the rear of Archers Court Road, Whitfield, CT16 3HP 

• The appeal is made under section 78 of the Town and Country Planning Act 1990
against a refusal to grant outline planning permission.

• The appeal is made by Mr Kang of Suregold Ltd against the decision of Dover District

Council.
• The application Ref DOV/16/01328, dated 15 November 2016, was refused by notice

dated 10 November 2017.
• The development proposed is erection of up to 28 dwellings.

Decision 

1. The appeal is allowed and planning permission is granted for the erection of up

to 28 dwellings in accordance with the terms of the application, Ref

DOV/16/01328, dated 15 November 2016, subject to the conditions set out in
the schedule at the end of this decision.

Application for costs 

2. An application for costs was made by Mr Kang of Suregold Ltd against Dover

District Council. This application is the subject of a separate Decision.

Procedural Matters 

3. Outline planning permission is sought but with access to be considered at this
stage. I have determined the appeal on this basis.

4. Following the Council’s decision on the application that led to this appeal, a new

version of the National Planning Policy Framework (the 2018 Framework) has

been published. The main parties had the opportunity to make comments on

the bearing of this on the appeal. Whilst there are further revisions contained
in the new version published in February 2019 (the revised Framework), no

changes have been made to the content which would impact this appeal.

Consequently, I consider that no prejudice would occur to any parties as a

result of me taking the revised Framework into account in my assessment of
the appeal’s merits.

Main Issue 

5. The main issue is the effect of the development on the provision of public open
space.
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Reasons 

6. The site is allocated as open space under policy DM25 of the Dover District 

Local Development Framework Core Strategy (Adopted February 2010) (the 

Core Strategy), and I observed that there is access from at least two locations 

leading to informal walking paths which appear to be well used, running 
through woodland.  

7. Policy DM25 of the Core Strategy sets a number of exceptions where the loss of 

open space would be acceptable. Of most relevance is (iii): ‘where there is such 

a deficiency [an identified quantitative or qualitative deficiency in public open 

space in terms of outdoor sports sites, children’s play space or informal open 
space] the site is capable of contributing to making it good, a replacement area 

with at least the same qualities and equivalent community benefit, including 

ease of access, can be made available’. The site is currently used as informal 
open space, however the evidence before me suggests that the area is 

deficient in outdoor sports sites and children’s play space.  

8. The proposed development would result in a reduction in the quantity of 

informal open space. However, the development proposes the provision of a 

Locally Equipped Area of Play (LEAP) and would secure the ongoing 

maintenance and insurance of the LEAP and the other publicly accessible open 
space within the proposed development. This would reduce the deficiency of 

children’s play space in the area. The site would be accessed via the existing 

footpath entrances, but also via a new vehicle/pedestrian path leading to 
Archers Court Road improving the ease of access. Therefore there would be a 

quantitative and qualitative improvement in the provision of children’s play 

space. Furthermore, the plans indicate that part of the existing footpath could 
be maintained within a landscaped setting preserving part of the existing 

informal open space’s community benefit. 

9. Whilst there would be a loss in the quantity of open space, the development 

would provide a replacement area which would retain some of the existing 

footpaths, would provide a community benefit in terms of the provision and 
maintenance of a LEAP, and would create a new more formal entrance to the 

site to improve ease of access for all. This is proposed to be secured via the 

Unilateral Undertaking (UU) submitted with this appeal. 

10. Although the Council makes the comment that the deficiency has not been 

‘identified’, the alternative scenario is that there is no deficiency and exception 
(i) to policy DM25 would apply which would mean loss of open space could 

occur. 

11. For the reasons above I conclude that the development would not have a 

harmful effect on the provision of public open space and as such, in this 

respect, would not be contrary to the aims of Policy DM25 of the Core Strategy 
or to the general aims of the advice in paragraphs 92 and 97 of the 

Framework. 

Other Matters 

12. The evidence submitted suggests that residential development is likely to have 

a significant effect on the interest features of nearby Sandwich Bay, which falls 

within the Thanet Bay Special Protection Area (SPA), due to the potential 

disturbance of birds, due to increased recreational activity in this location. The 
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site is stated to be designated for its protected species, which includes birds. 

Given the harm identified above, the proposal would adversely affect the 

integrity of the site. As the competent authority, I am required to undertake an 
appropriate assessment which has involved consultation with Natural England. 

13. The Thanet Coast SPA Mitigation Strategy (the MS) was produced in 2011 and 

recommends that these pressures can be appropriately mitigated through 

wardening and other measures including signage, leaflets and the introduction 

and enforcement of regulations such as dog control areas. The MS was agreed 
with Natural England and as such I am content to rely on the mitigation 

measures proposed within it. I understand that this document may be subject 

to revision to determine whether or not mitigation is required, as part of a 

Local Plan review. However I am not provided with substantive detail in relation 
to these potential changes, and therefore my decision is based on the evidence 

before me now.  

14. I am presented with a UU which, in the event that planning permission were to 

be granted, would secure payments of £17.74 per one bedroom dwelling 

£35.47 per two bedroom dwelling, £53.21 per three bedroom dwelling and 
£70.94 per four bedroom dwelling to secure this mitigation. These figures are 

broadly in line with the MS, which also sets out a justified methodology for 

calculating these amounts. I am also satisfied that the proposed mitigation 
does not constitute infrastructure for the purpose of the CIL regulations. 

Therefore I am satisfied that the UU provides adequate mitigation for the effect 

on the SPA. 

15. The planning obligation includes a requirement to pay £3,324.00 per house and 

£831.00 per flat to secure the provision of additional primary education 
facilities and £4,115.00 per house and £1,029.00 per flat towards secondary 

educational facilities, these amounts have been proposed by Kent County 

Council in line with their review of school build costs and these amounts have 

not been disputed by the appellant. I am presented with evidence to show that 
the development would result in a shortage of school places nearby, and that 

the payments would be towards expansion of a local primary and secondary 

school. Based on the information before me, I am satisfied that this would be 
required to provide adequate mitigation for the impact on local schools. 

16. It also includes mitigation in the form of £1,344.44 towards Library shelving 

and display units. This sum is directly related to the development and is 

calculated on the basis of the expenditure required to provide for the residents 

of the proposed homes. 

17. It would also require that 30% of the residential units are affordable. This 

would ensure that the proposed development would meet the requirements of 
the development plan and provide an appropriate level of affordable housing. 

18. The UU would secure the provision of public open space including a LEAP and 

the ongoing maintenance and insurance of this Community Space. As explained 

in the main issue above, such provision of this nature and scale is required to 

make the development acceptable in planning terms. 

19. Issues including the principle of the development, character and appearance, 
effect on living conditions of existing occupiers, highways, the quality of living 

conditions for future occupiers, biodiversity, drainage and flood risk, and that 

the site should be reserved for future works to the A2 have been drawn to my 
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attention. These matters are largely identified and considered within the 

Council officer’s report and the Council did not feel that these were reasons to 

refuse the application. I have not been provided with substantive evidence 
which would lead me to a different conclusion and in these respects I agree 

with the Council. 

20. An appeal at a nearby site, 12 Archers Court Road1, has also been brought to 

my attention. While the full details of this case are not before me, from the 

evidence submitted I see that this relates to a single new dwelling in an 
existing residential garden. The scale and setting for this development is 

significantly different to that before me as part of this appeal, and therefore I 

afford the particular circumstances of this appeal limited weight.  

21. I am also aware that an appeal decision for the appeal site was issued in 

20162. In this case the Inspector found that based on the evidence before him, 
the proposed development would fail to protect local biodiversity. The appeal 

before me now is supported by a phase 1 Ecological Survey which concludes 

the proposed development would protect habitats and species of conservation 

concern and I understand these findings have been supported by the Council’s 
Ecologist. Therefore, based on the evidence before me in respect of this appeal 

I am satisfied that I have sufficient evidence to conclude that, subject to the 

recommendations in the phase 1 survey, there would be an acceptable effect 
on biodiversity. 

Conditions and Conclusion 

22. I have had regard to the various planning conditions that have been suggested 

by the Council and considered them against the tests in the Framework and the 
advice in the Planning Practice Guidance and have made such amendments as 

necessary to comply with those documents. 

23. I have attached conditions relating to the submission of reserved matters and 

the time limits associated with this. I have also included a condition specifying 

the relevant plans as this provides certainty. 

24. A condition requiring details of the existing trees and hedgerows to be 
submitted with the reserved matters relating to layout is attached in the 

interests of character and appearance and ecology, and a further condition 

requires detailed protection measures for these trees in the interests of visual 

amenity and biodiversity. 

25. In the interests of both visual amenity and the living conditions of adjoining 
occupiers details of site levels require approval. This information shall be 

required prior to commencement as it relates to survey information of the 

existing site. A scheme for the enhancement of biodiversity is required to 

ensure acceptable ecological impacts. A construction management plan is 
required in the interests of both highway safety and residential amenity. As this 

covers the full length of the construction period, this information is required 

prior to commencement. The proposed carriageways, footways, turning circles, 
access and visibility splays, parking and cycle parking should be provided 

before occupation in the interests of highway safety, residential amenity and to 

promote more sustainable means of travel. Details of refuse storage are 
required in order to ensure appropriate refuse provision, and a condition 

                                       
1 APP/X2220/W/16/3152054 
2 APP/X2220/A/14/2217154 
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relating to noise mitigation measures is required in order to provide 

appropriate living conditions for future occupiers. Archaeological investigation is 

justified for the reasons given by Kent County Council Archaeology at the 
application stage, and the securing of the Right of Way is required in order to 

secure appropriate community benefits to the proposed open space. A 

condition in relation to contaminated land would be necessary in order to avoid 

harm to health the environment or living conditions.  

26. Conditions relating to SUDs and foul water drainage are required in order to 
ensure an acceptable impact on the sewerage system. Based on the evidence 

submitted, I am satisfied that the works to be undertaken by Southern Water 

are due to be completed in 2020. Therefore there is a reasonable likelihood of 

the action in question being performed within the time-limit imposed by the 
permission.  

27. Conditions in relation to affordable housing and an open space management 

plan were recommended by the Council. However, these are broadly covered in 

the UU and therefore the conditions do not meet the tests of necessity. One 

aspect relating to the implementation of the community space is not included in 
the UU so this is secured as a condition in order to comply with development 

plan policy DM25 of the Core Strategy. 

28. For the reasons above, and subject to the conditions listed below, this appeal 

should be allowed. 

H Miles 

INSPECTOR 
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Schedule of Conditions: 

1) Details of the appearance, landscaping and scale (hereinafter called "the 

reserved matters"), shall be submitted to and approved in writing by the local 

planning authority before development takes place. The development shall be 

carried out as approved. 

2) Application for approval of the reserved matters shall be made to the local 

planning authority not later than 3 years from the date of this permission.  

3) The commencement of development shall be begun not later than 2 years from 
the date of approval of the last of the reserved matters to be approved. 

4) The development hereby permitted shall be carried out in accordance with the 

following approved plans: 0413/ARIWC/2 received on 18.10.2017, 0437/AR 

received 15.11.2016 

5) No development shall commence until details of the existing site levels, 

proposed site levels and finished threshold levels of each building have been 

submitted to an approved in writing by the local planning authority. 

6) No development shall commence above ground until a scheme for the 

enhancement of biodiversity on site has been submitted to and approved in 
writing by the local planning authority. The approved scheme shall take account 

of any protected species that have been identified in the surveys and include a 

timetable for implementation. Such protection measures shall include: 

a) Bat surveys to Trees T24 and T29 should these be identified at later stages 

for removal; 

b) Any pruning of the Trees T24 and T29 should be supervised by an 

appropriately licenced ecologist; 

c) Details of all lighting for the site which shall fully comply with the Bat 
Conservation Trust Guidance; 

d) No disturbance of breeding birds between 1st March and 11th August. If 

scrub and/or trees need to be removed during this period, the area subject 

to such removal should be inspected by a suitably experienced ecologist no 

later than one week prior to removal; 

e) The use of boundary materials designed so that they can be negotiated by 

hedgehogs.  

f) Details of the nature and extent of habitat creation for all habitat types to 

include the specification of native seed mixes and species for tree/shrub 
planting; 

g) Ecological design considerations for the proposed sustainable drainage 

system; 

h) Habitat management practices to promote biodiversity within the retained 

areas of trees; 

i) Programme of and arrangements for monitoring against stated and 

measurable objectives; 
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j) Procedure for the identification, agreement and implementation of 

contingencies and/or remedial actions where the monitoring results show 

objectives are not being met; and 

k) A management plan and maintenance plan for the lifetime of the 

development and details of the body/organisation(s) responsible for 
implementation of the plan. 

In addition a biodiversity scheme including enhancements shall be submitted at 

the reserved matters stage and include the following: 

i) Provision of a wildlife pond 

ii) The use of native planting for the supplementary of any landscape buffer 

and site boundaries 

iii) The use of bat and bird boxes 

iv) Any other enhancements identified in the Extended Phase 1 Habitats 
Survey and Species surveys dated 15.11.2016. 

Development and future management shall be carried out in accordance with 

the approved scheme. 

7) No development shall commence until a site-wide Construction Management 

Plan (CMP) has been submitted to and approved in writing by the local planning 

authority. The CMP shall include and provide for: 

a) the management and routing of construction traffic, including: the location 

of access points for site traffic, routes within the site to be kept free of 

obstruction, parking of construction vehicles and vehicles of site operatives 
and visitors, wheel washing facilities, a scheme for the prevention of surface 

water discharges onto the highway, directional signage on and off site; 

b) loading and unloading of plant and materials; 

c) the location and size of site compounds and areas for storage of plant and 

materials used in constructing the development; 

d) the location and form of temporary buildings and temporary lighting, details 

of the erection and maintenance of security hoardings; 

e) details for the safe storage of any fuels, oils and lubricants; 

f) a scheme to control surface water run-off, prevent pollution and manage 

flood risk; 

g) details of proposed temporary sewerage systems; 

h) a scheme for the handling and storage of topsoil; 

i) measures, including the construction of exclusion zones, to prevent soil 
compaction in large scale planting areas and measures to remediate soil 

compaction; 

j) details of measures to protect trees and hedgerows; 
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k) a scheme for the protection of areas of ecological interest and mitigation of 

any harm to such areas, including timing of works and precautionary work 

practices; 

l) measures to control the emission of dust and dirt during construction; 

m) measures for the control of noise and vibration during construction, including 

delivery and construction working hours; 

n) a scheme for recycling/disposing of waste resulting from construction works; 

o) procedures for maintaining good public relations, including complaint 

management procedures, community consultation and liaison; and 

p) The operation of the CMP in the context of any phased implementation of the 

construction period. 

The approved CMP shall be adhered to throughout the construction period. 

8) No development shall commence until the precise location and boundaries of 

the areas of formal and informal public open space to be provided and a 

timetable for delivery has been submitted to and approved in writing by the 
local planning authority. The development shall be carried out in accordance 

with the approved details. The public open space shall be retained thereafter 

and used for public amenity purposes only. 

9) No development shall commence above ground until a detailed surface water 

drainage scheme based on sustainable drainage principles, effective long-term 
maintenance of the scheme and an assessment of the hydrological and 

hydrogeological context of the development has been submitted to and 

approved in writing by the local planning authority. The scheme shall include: 

a) Infiltration testing of the site to establish ground conditions, infiltration rates 

and design criteria, 

b) identify methods to manage surface water runoff up to the 1:100 year event 

plus climate change, 

c) set out the proposed (SuDS) methods to delay and control the surface water 

discharged from the site in order to mitigate the risk of surface water 
flooding on the site, avoid increasing the flood risk downstream and prevent 

pollution of the receiving groundwater and/or surface waters, 

d) a management and maintenance plan for the lifetime of the development 

which shall include a timetable for implementation, the arrangements for 

adoption by any public authority or statutory undertaker and any other 
arrangements to secure the operation of the scheme throughout its lifetime, 

e) A verification report to demonstrate the suitable operation of the approved 

drainage system. 

The approved surface water drainage scheme shall be implemented in full 

before occupation and thereafter managed and maintained in accordance with 

the approved details. 

 

10) No occupation of the dwellings hereby approved shall take place until the 
relevant phase of Southern Water’s planned capital works for Whitfield for 
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improvements to the foul sewerage network and its capacity has been 

completed. Confirmation shall be obtained of the availability of capacity in the 

network to be submitted and approved by the local planning authority. 
 

11) Prior to the submission of the first reserved matters application full details of 

the proposed means of disposal of foul water discharge from the development, 

a long term management and maintenance plan and a programme/timetable for 
its implementation shall be submitted to and approved in writing by the local 

planning authority. The development shall not be occupied until the approved 

scheme has been fully implemented and retained and maintained thereafter.  

12) If, during the course of construction of the approved development, 

contamination on the site is found to be present or caused, the occurrence shall 
be reported immediately to the local planning authority. Development on the 

part of the site affected shall be suspended and a risk assessment carried out 

and submitted to and approved in writing by the local planning authority. Where 
unacceptable risks are found remediation and verification schemes shall be 

submitted to and approved in writing by the local planning authority. These 

approved schemes shall be carried out before the development or relevant 

phase of development is resumed or continued.  

13) The application for the reserved matter of ‘layout’ shall include a survey of the 
development site as existing including, the following information at a suitable 

scale: 

a) Location, species, girth or stem diameter, accurately planned crown spread 

and reference number of all trees on and adjoining the site with a stem 

diameter of 75 mm or greater at a point 1.5 metres above ground level. 

b) A numbered tree condition schedule with proposals for removal of trees, 

details of retained trees and for surgery or other works, where applicable, to 
retained trees. 

c) Existing and proposed levels including, where appropriate, sufficient detail to 

allow proper consideration of existing tree protection. 

d) Location, spread and other relevant details of existing hedgerows, hedges 

and other significant areas of vegetation. 

e) Location and dimensions of existing watercourses, drainage channels and 

other aquatic features with water, invert and bank levels as appropriate. 

f) Existing boundary treatments and forms of enclosure. 

14) The approved development shall be carried out in such a manner as to avoid 

damage to the existing trees, including their root systems, and other planting to 

be retained by putting in place the following measures prior to commencement 

of the development: 

a) All trees to be preserved shall be marked on site and protected during any 
operation on site by temporary fencing in accordance with BS 5837:2005 (or 

as may be subsequently amended). Such tree protection measures shall 

remain throughout the period of construction 

b) No fires shall be lit within the spread of branches or downwind of the trees 

and other vegetation; 

Rich
bo

rou
gh

 E
sta

tes

https://www.gov.uk/planning-inspectorate
https://www.gov.uk/planning-inspectorate
https://www.gov.uk/planning-inspectorate
https://www.gov.uk/planning-inspectorate
https://www.gov.uk/planning-inspectorate


Appeal Decision APP/X2220/W/17/3191402 
 

 
https://www.gov.uk/planning-inspectorate                          10 

c) No materials or equipment shall be stored within the spread of the branches 

or root protection area of the trees and other vegetation; 

d) No roots over 50mm diameter shall be cut, and no buildings, roads or other 

engineering operations shall be constructed or carried out within the spread 

of the branches or root protection areas of the trees and other vegetation at 
any time; 

e) Ground levels within the spread of the branches or root protection areas 

(whichever the greater) of the trees and other vegetation shall not be raised 

or lowered in relation to the existing ground level. 

f) No trenches for underground services shall be commenced within the root 

protection areas of trees which are identified as being retained in the 

approved plans, or within 5m of hedgerows shown to be retained without the 
prior written consent of the local planning authority. Such trenching as might 

be approved shall be carried out to National Joint Utilities Group 

recommendations. 

These measures shall be retained as such for the duration of the construction 

period. 

15) No dwelling shall be occupied until the approved access to the site and visibility 

splays, sightlines and their associated highway works have been provided and 
carried out in full. There shall be no obstructions to visibility over 1 metre above 

carriageway level within the splays. The accesses, splays and sightlines shall be 

retained as such thereafter. 

16) No dwelling shall be occupied until space has been laid out within the site for 

cars to be parked. These vehicle parking spaces shall be retained for this 
purpose thereafter. 

17)  No dwelling shall be occupied until the following works have been completed: 

a) Footways and/or footpaths (with the exception of the wearing course) 

b) Carriageways (with the exception of the wearing course); including a turning 

facility, highway drainage, visibility splays, street lighting, street nameplates 
and highway structures (if any are required by the Highway Authority). 

18) No dwelling shall be occupied until the site has been provided with vehicular 

turning facilities, visitor and communal parking spaces and an access road. 

Details of these facilities, spaces and road shall have been submitted to and 

approved in writing by the local planning authority and these shall be provided 
to an adoptable standard and retained as such thereafter. 

19) No dwelling shall be occupied unless that dwelling has been provided with 

covered cycle parking facilities. Details of the number and location of each of 

these cycle parking facilities shall have been submitted to and approved in 

writing by the local planning authority. These facilities shall be retained as 
approved thereafter. 

20) No dwelling shall be occupied unless that dwelling has been provided with 

refuse and recycling facilities. Details of the type and location of these facilities 

shall have been submitted to and approved in writing by the local planning 

authority prior to occupation. These facilities shall be retained as such 
thereafter. 
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21) No development shall commence above ground until details of the existing and 

proposed route of the Public Right of Way, public footpath ER54 has been 

submitted to and approved in writing by the Local Planning Authority. No 
development shall take place over the Public Right of Way until details of the 

confirmation of its diversion or extinguishment have been obtained and 

submitted to the local planning authority. 

22) No development shall take place until a written specification and timetable for a 

programme of archaeological works has been submitted to and approved in 
writing by the local planning authority. The development shall take place in 

accordance with these approved details. 

23) No development shall commence above ground until a detailed noise mitigation 

scheme for protecting the dwellings hereby approved from noise from the A2 

(London Road) has been submitted to and approved in writing by the local 
planning authority. Such a scheme shall accord with the recommendations of 

the Noise Impact Assessment dated 22.02.2017 and shall include the erection 

of at least a 4 metre high acoustic fence along the southern A2 boundary as 

identified in the approved plans. The approved noise mitigation measures shall 
be fully completed before any dwelling is occupied and shall thereafter be 

permanently retained and maintained in that form. 
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