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1. MR JUSTICE DOVE: Clenchwarton is a village to the west of King's Lynn. In
the July 2011 Core Strategy published and adopted by the claimant, it is identified
as a key rural service centre which is suitable for local scale development. The
claimant is the local planning authority for the area concerned and the second
defendant is the owner of the Foster's Sports Ground, Main Road in Clenchwarton.
It is a site towards the western end of the settlement within land designated

countryside in the proposals map of the 1998 King's Lynn and West Norfolk local

plan. Q)‘b

2. On the 2 November 2011 the second defendant applie% utline planning

permission for 75 dwellings which was refuse: b@\ﬂaimam and there was

an appeal to the first defendant. That appeal ismissed on
12 November 2012. The issues Whic@ncluded in the determination of that
t

appeal were whether or not the cla uld demonstrate a five-year supply of

housing land. The Inspector rmining that appeal concluded as follows:
i. "8. Taking a t of the housing completions between 2001
and 201 ¢ 1s a total five year housing requirement for
3,27 ngs. Adding an additional 5% buffer, in
acc ce with paragraph 47 of the National Planning Policy
ork (framework). The 5 year requirement rises to
%9 dwellings, which is equivalent to 688 dwellings per
nnum.

il. 9. The Council's Annual Monitoring Report, December 2011,
published in April 2012, identifies a supply of sites for 3,276
which equates to some 4.76 years' supply. However,
paragraph 48 of the Framework permits making an allowance
for windfall sites within the 5 year supply where Councils
have compelling evidence that such sites have consistently
become available in the local area and will continue to
provide a reliable source of supply. Given the Council's
experience of the contribution of windfall sites to the housing
supply over an 11 year period, together with the unusually



large geographical area of the Borough and the high number
of settlements within the Borough, I accept that the Council's
suggested allowances for windfall sites based on 70% of past
rates, is realistic in this instance. On this basis, there is a
deliverable housing land supply of around 6.03 years."

3. Following that decision, the second defendant reconsidered its position. It
amended its proposal to 40 dwellings to respond to criticisms raised by the
Inspector in respect of landscape impact. On 12 December 2013 the Court of

Appeal decision in the case of City and District Council of St Albans v Hunston

Properties Limited and the Secretary of State [2013] EV&@IV 1610 was handed
down with its implications in relation to the interp @'of paragraph 47 of the
NPPF (hereafter "the Framework") to the ho% uirement when calculating

a five-year supply of housing. It is wor%ﬂe t this stage to set out the relevant

7 which are as follows:
e supply of housing, local

provisions of the Framework in para
1. "47. To boost signif

* use their evidence l@to ensure that their Local Plan meets the
ssed needs for market and affordable

ing market area, as far as is consistent with
ut in this Framework, including identifying key
e critical to the delivery of the housing strategy

site 1
oversie planned period;
» identify and update annually a supply of specific deliverable

sites sufficient to provide five years worth of housing against
their housing requirements with an additional buffer of 5%
(moved forward from later in the plan period) to ensure choice
and competition in the market for land. Where there has been
a record of persistent under delivery of housing, local planning
authorities should increase the buffer to 20% (moved forward
from later in the plan period) to provide a realistic prospect of
achieving the planned supply and to ensure choice

and competition in the market for land..."




4. On 27 July 2013 the second defendant applied for outline planning permission for
40 dwellings. The application was refused on 22 November 2013 by the claimant
and the second defendant appealed. The appeal was determined by one of the first
defendant's Inspectors using the hearing mode of appeal determination. The
procedures in relation to the hearing evolved in the following manner. Firstly, the
second defendant's statement of case prepared in May 2014 arrived with the
claimant in early June. Secondly, on 12 September 2014, the claimant prepared
and submitted a response to that document. Thirdly, on 28®%ber 2014, the
second defendant responded to the claimant's case in %&1 to housing land
supply. Fourthly, on the 2 December 2014, %}@ g Inspectorate on behalf of

the first defendant requested that the claiman fy its position on the housing

land supply evidence provided by the Qdefendant in a further submission
due by 5 December 2014. Fifthl @ly, on 5 December 2014, the claimant
submitted (in accordance WiﬂQ equest which had been made by the Planning
Inspectorate)further Qation in support of its position in relation to housing
land supply. . Q)Q

5. Aswill be@‘ rom that chronology, once again the question of whether or not
the claimant €hjoyed a five year supply of housing land was in issue. A number of
the ingredients of the calculation were, in particular, at odds between the claimant
and the second defendant so far as is relevant to this case. They were as follows:

(a) The requirement. The claimant still relied upon the
requirement from its Core Strategy as representing their Full
Objectively Assessed Need for housing (FOAN) reliant on

the Core Strategy housing figure of 660 dwellings per annum.



They had taken into account work which they had
commissioned as a Strategic Housing Market Assessment
(SHMA) and considered that it corroborated the figure which
was in their Core Strategy. This SHMA exercise which was
prepared as part of the evidence base for the emerging local
plan showed a FOAN of 690 dwellings per annum. The
second defendant's consultants contended that the SHMA
analysis was incomplete and did not %for either
existing unmet need (which had x'educed from the

SHMA as standing at aroyn dwellings at the time of
the second defendant's %

1s), or the rate of vacancies at a
rate of 3 per cent ed from the 2011 census, or second
homes togeth@it e vacancies at a rate of 14.9 per cent
(again dﬁ from the figure for household spaces with no

dents which was provided by the 2011 census data).

Qﬁng vacancies alone gave (in the second defendant's
O

Q~\ analysis) an annual figure of 711 dwellings per annum;

adding vacancies and second homes gave a figure of 793
dwellings per annum and finally, adding an element of unmet
need together with vacancies and second homes, gave a total
figure of 872 dwellings per annum.
il. (b)The buffer. The second issue was whether the claimant was a five
per cent or a 20 per cent authority. Although initially the second

defendant's consultants had accepted that the claimant was a five



1il.

1v.

per cent authority, they subsequently contended for 20 per cent on
the basis that in the previous 6 years the claimant had not met the
Core Strategy requirement of 660 dwellings per annum, and that
since 2001 the annual average of completions had been 622
dwellings per annum, again below the Core Strategy target. The
claimant responded by pointing out that the 622 dwellings per
annum figure covered a period of economic recession and further
argued that development rates were rising as@%t of the
production of a site allocation documen was about to proceed
to its pre-submission stage. A p@x’produced by the claimant
illustrating the broad correlatk%ﬁveen completion rates and the
Core Strategy requirem
(c) The question of win . By the time of the hearing, the
differences bet&gw claimant and the second defendant were as
follows: Qimant, based on past trends, relied upon a supply
ffo windfalls of 670 dwellings and the second defendant
lbwed for none. In relation to small windfalls, again based on past
ends, the claimant included 470 dwellings within their five-year
supply and the second defendant, who had vacillated between
a number of positions on this issue, finally decided to include 268
dwellings.
(d) Allocations emerging in the pre-submission Site Allocations and
Development Management Document. These were also the subject

of contention. They were contained in a document which had been



approved for consultation by the claimant on 27 November 2014.
That consultation was due to occur in January and February 2015.
The claimant included some 2,303 dwellings from this source of
supply in their five-year calculation. The second defendant allowed
none.

6. The hearing was allocated two days. At the hearing the Inspector led a discussion
of the issues following an agenda which he had constructed for this purpose. The
third issue on that agenda was housing land supply. Wher@%imant came to
present its case following the submissions on behalf ow\!econd defendant, it
became clear that owing to computer problemst \fnant’s submissions of 5
December 2012 together with the supporting mentation had not in fact been

received by the Inspector and he had \Q@ them. Copies were provided to him

at the hearing. The Inspector chos@p s on without adjourning to read the

documentation. Mr Jemani@\ras not leading the counsel's case (which was

in fact led by the case%

its expert on housm&laitd supply, records his concerns in relation to what occurred

or the application, Mrs Wood-Handy) but who was

L 2

1n a witne %ent as follows:

1" felt at a disadvantage trying to pick out relevant parts of my

statement, without reading it in full, while knowing that
Inspector had not had a chance to read it and had not had
a chance to understand and review the supporting documents
in advance and to properly question me and Hannah
[Mrs Wood-Handy] about them."

7. It is apparent from a contemporaneous note provided by one of the second
defendant's team at the hearing, that the discussion ranged over each of the

disputed elements which I have set out above. In relation to the emerging



allocations, reference was made during the course of the of discussion to the case

of Wainhomes (South West) Holdings Limited v Secretary of State [2013] EWHC

597 to which I shall turn shortly. In relation to the appropriate FOAN for
consideration in calculating the five-year housing supply, mention was made of

the case of Hunston Properties.

. On 2 January 2015 the decision on the appeal was published and the appeal was

allowed. The Inspector's conclusions on housing land supply were set out as

9
0 dw

follows.

i. "6. The Council considers the CS figure (@) ellings
in the period 2001 to 2026 (660 dwellin annum) to be
the correct requirement and claims 2013 Strategic
Housing Market Assessment (
that as a realistic figure. The ngtl's methodology was

used in the previous appeal gglatinig to 75 dwellings and was
not challenged in the Hiir 1 . However, the CS is based

on what are now old #ld projections. Indeed the
Council notes that cwork 'makes reference to
keeping plans u te and therefore under review' and the
Inspector in &evious appeal states at paragraph 12 of her
decision, i n November 2012, that 'The Council will
need to it its housing provision in the light of more
recenfMaotsehold projections and to keep its housing supply in
with the evidence base in the future'. That is the approach
opted by the appellant in this case.

ii. 7. Indeed, the SHMA explains that there would be
a requirement of 690 households per annum. Households do
not equate to dwellings and allowance should be made for
vacancies and second homes. The 2011 census records that
King's Lynn has 14.9% vacancies and second homes, which
would give a full objectively assessed need (FOAN) of 793
dwellings a year. If, as a minimum, only vacancies are
considered, it is generally recognised that a figure of 3%
should be used giving a requirement of 711 dwellings per
annum. A minimum of 51 additional dwellings a year, and
possibly as many as 133, over and above the CS requirement
of 660 does not suggest that the CS requirement is still



9.

realistic. Indeed, over a 15 year period that equates to
a minimum need for in excess of 750 additional dwellings.

Considering the appropriate buffer to be applied, Framework paragraph 47
indicates that a 5% buffer should be added 'to ensure choice and
competition." However, where there has been a record of persistent under
delivery, the buffer should be increased to 20%. The Guidance confirms
that there is no universal test for persistent under delivery and sets out that
the assessment of local delivery is likely to be more robust if a longer term
view is taken.

10. In each of the last 6 years the Council has failed to achieve its requirement

11

The Council notes that the trend from 2011 to 2014, whichz es the
recession between 2008 and 2013, is running at 622 dw&ﬂ per annum.
Although development rates are rising, and the Co n@ag ished its
Pre-Submission Site Allocations and Developmen gement Document

in October, which it is acknowledged would Qe e full plan provision

of 660 dwellings per annum and has only averaged 447 dwell? S a year.

of new sites, the long term trend is behind th&gérget of 660 dwellings per
annum with a shortfall of some 487 dwglliggs 1 the period to date. This
indicates that the Council has persistengAuntler provided and so a 20%
buffer should be applied....

.In relation to windfalls, parag %f the Framework states that

an allowance can be made in e Tive year supply if there is compelling
evidence that such sites ha @ onsistently become available in the local
area, and will continue ﬁ‘n ovide a reliable source. Between 2001 and
2014, 49% of total@ etions in the Borough were from windfall sites,
and 59% of thege{weare from large sites of more than 10 dwellings. Given
that the C il 1 seeking to adopt a new policy to allow infilling in the
smaller vill3€es and hamlets, small sites are likely to continue to provide

a reliable source of windfalls. However, given the publication of the
Pre-Submission Site Allocations and Development Management Document
releasing the full plan provision of new sites, it is likely that the majority of
large sites would come from allocations. Rather than there being
compelling evidence, as the Framework requires, there is at best only

a possibility that some completions would come from large site windfalls
and these should therefore be discounted.

12. The appellant raised three queries relating to permissions. Whilst 302

dwellings are under construction at Hillingdon Square, the net result of
development is the loss of 17 units. The Council accepts this and -17 is
now included in the Housing Trajectory. Secondly, in respect of the Nar



Ouse Regeneration Area (NORA), the appellant considers that only 300 of
the 554 with outline planning permission are likely to be completed in the 5
year period. Whilst Reserved Matters permissions were granted for a
further 185 on 1 December 2014, and a preferred bidder has been approved
to deliver 600 units by 2020 on Council and Homes and Community
Agency land, there is little evidence to counteract the appellant's view.
Finally, permission on a site north of Gaywood River, King's Lynn has
lapsed and an application for 95 dwellings was subsequently refused
although a revised application has just been submitted with the applicant
claiming to have overcome the outstanding reason for refusal from appeal.
i. The parties disagree on the figures but again the appellant’s
are more robust, despite the Council's view that the Guidance
on what are deliverable sites, would give greategflexibility
and add to the potential 5 year supply of site %
13. Given the conclusions above, the appellant's calculation@refeﬂed and
show that rather than having a 7.51 year supply (base and 5%
buffer) as the Council maintains, there would onl .91 year housing
supply (based on 2011 housing projections and a uffer).
Notwithstanding the Council's view that the@s in CS are consistent
with the Framework, as there is no 5 year supply the housing policies,
including policies defining settlement boWadaries cannot be the regarded as
up-to-date. Housing applications s erefore, be considered in the
context of the presumption in fav sefstainable development, in
accordance with the aims of {e@mewor N

Q

14. Having considered alP@e other matters raised in the context of the appeal, the

Inspector conc’lu(@ the balance should be struck in support of the grant of

planning p@n subject to conditions.

15. Procedural Issues and the Grounds in Brief.

16. Before the hearing of this case commenced, I advised the parties that two of the
consultants who had advised and appeared for the second defendants in this case
were people with whom I had worked on numerous occasions whilst I was still at
the Bar and one of whom I knew well personally. None of the parties raised any

objection to this and the view appeared to be taken that given the nature of the



practice which I had at the bar and, therefore, the knowledge of people who
worked within the planning profession, together with the fact that these individuals
were providing independent advice and were not the parties themselves, there
were no grounds upon which to express any concern in relation to me hearing the
case.

17. At the hearing of the case, there was an application by Mr Leader who appeared
on behalf of the claimant to amend the pleadings. No one objected to that course
being taken and I granted permission. In fact, as the argu olved during the
course of the case, the claimant's claim crystallised in &e grounds.

18. The first ground was that in accepting the sec d@a dant's adjustments to the
FOAN for vacancies and second homes, the@tor had unlawfully misapplied
paragraph 47 of the framework, in tha qustment was contended to be
a policy adjustment which was illegi when identifying the FOAN for the
purpose of calculating the ﬁvﬁ@ housing land supply. It was submitted that
such an allowance w e found in the Planning Practice Guidance which
accompanies tile Qork as a legitimate adjustment: in fact that document only
regarded v (%5 as a potential source of supply.

19. The second ground was that in a number of respects, the Inspector’s reasons were
inadequate. This ground focused in particular on four matters. Firstly, the
Inspector's reasons in relation to the FOAN and whether he had concluded it was
793 dwellings per annum or 872 dwellings per annum. Secondly, small site
windfalls and the reasons provided by the Inspector as to whether they were

a legitimate source of supply were said to be inadequate. Thirdly, the draft

allocated sites which were emerging and why the Inspector had discounted them



were not the subject of any reasons provided by him. Fourthly, and lastly, it was
submitted that the reasons which had been provided to explain why the claimant
was a 20 per cent buffer authority, when in 2012 they had been found to be a five
per cent authority, were also not legally adequate.

20. The third ground was that bearing in mind the Inspector’s inquisitorial role and his
responsibility to use the hearing as a process to test the evidence and delve into the
issues to assist the decision making process, it was unfair and inconsistent with
that duty for him not to have taken time to read and absorb@%uncil‘s most
recent material (which it was accepted he had not recef nd then to reflect

upon whether his plan for the discussion actu y@ ed revision and whether

there were other questions which he ought to posed.
21. The law Q
22.Planning application are determined tion 70 of the Town and Country Planning

Act 1990 and section 38(6) of tlﬁ ning and Compulsory Purchase Act 2004.
National planning polic"@ terial consideration for the purposes of the exercise of

this discretion. Int Qon of planning policy, including national policy, is a matter of
.

law (see Te es v Dundee City Council [2012] UKSC 13). As I have set out
above, paragraph 47 of the Framework was the subject of interpretation in the

Hunston Properties case, in particular in relation to how determination of the

requirement for the five-year housing land supply was to be approached

a development control decision. The context of that case was that it was a Green
Belt case and the Inspector had concluded that the best available figure for use in
the five-year supply calculations was that which was derived from the revoked

Regional Strategy. That figure was the most recent independently tested housing



figure which reflected amongst other things the Green Belt policy constraint in the

local authority's area. By contrast the developer and appellant argued that a figure

representing "full objectively assessed needs" for housing should be used in the

absence of any figure derived from any element of the development plan. In

giving the leading judgment of the Court of Appeal, Sir David Keene observed as

follows:

1.

ii.

1il.

"25. ... am not persuaded that the inspector was entitled to
use a housing requirement figure derived from a revoked

plan, even as a proxy for what the local plan pr may
produce eventually. The words in paragr , "as far as
is consistent with the policies set out 1n mework"
remind one that the Framework is to as a whole, but

their specific role in that sub-par, g ems to me to be
related to the approach to be a@ producing the Local
Plan. If one looks at what is sai that sub-paragraph, it is
advising local plannlng a

"to ensure that their
assessed needs fo

n meets the full, objectively
t and affordable housing in the
as far as is consistent with the policies

housing markeﬂ1
set out in thi@ ework."

That QltiOl’l contained in the last clause quoted is not
qu g housing needs. It is qualifying the extent to which

al Plan should go to meet those needs. The needs
ssment, objectively arrived at, is not affected in advance
f

1v.

the production of the Local Plan, which will then set the
requirement figure.

26. Moreover, I accept Mr Stinchcombe QC's submissions
for Hunston that it is not for an inspector on a Section 78
appeal to seek to carry out some sort of local plan process as
part of determining the appeal, so as to arrive at a constrained
housing requirement figure. An inspector in that situation is
not in a position to carry out such an exercise in a proper
fashion, since it is impossible for any rounded assessment
similar to the local plan process to be done. That process is
an elaborate one involving many parties who are not present



at or involved in the Section 78 appeal. I appreciate that the
inspector here was indeed using the figure from the revoked
East of England Plan merely as a proxy, but the government
has expressly moved away from a "top-down" approach of
the kind which led to the figure of 360 housing units required
per annum. [ have some sympathy for the inspector, who was
seeking to interpret policies which were at best ambiguous
when dealing with the situation which existed here, but it
seems to me to have been mistaken to use a figure for housing
requirements below the full objectively assessed needs figure
until such time as the Local Plan process came up with a
constrained figure.

v. 27. It follows from this that I agree with the j elow that
the inspector erred by adopting such a co d figure for
housing need. It led her to find that the no shortfall in
housing land supply in the district. shéuld have

concluded, using the correct pol oach, that there was
such a short fall. The supply w the objectively
{.

assessed five year require

vi. 28. However, that is o%end of the matter. The crucial
question for an ins %‘i uch a case is not: is there a
shortfall in hous'r@n supply? It is: have very special
circumstance n demonstrated to outweigh the Green Belt
objection? r Stinchcombe recognised in the course of
ch circumstances are not automatically
demongtrated simply because there is a less than five year
lygot housing land. The judge in the court below
cRmowledged as much at paragraph 30 of his judgment.
Selt-evidently, one of the considerations to be reflected in the
ecision on "very special circumstances" is likely to be the
scale of the shortfall.

vii. 29. But there may be other factors as well. One of those is
the planning context in which that shortfall is to be seen. The
context may be that the district in question is subject on
a considerable scale to policies protecting much or most of
the undeveloped land from development except in exceptional
or very special circumstances, where because such land is
an Area of Outstanding Natural Beauty, National Park or
Green Belt. If that is the case, then it may be wholly
unsurprising that there is not a five year supply of housing



land when measured simply against the unvarnished figures
of household projections. A decision-maker would then be
entitled to conclude, if such were the planning judgment, that
some degree of shortfall in housing land supply, as measured
simply by household formation rates, was inevitable. That
may well affect the weight to be attached to the shortfall."

23. That construction of the policy in paragraph 47 of the Framework was reflected by

the Court of Appeal in the plan making context in Solihull Metropolitan Borough

Council v Gallagher Estates [2014] EWCA Civ 1610. What the construction does

not conclude upon, because the point did not arise, 1s Whéﬁ:@%mish" is that is
applied to the FOAN in order to reach the Framewor 1ant housing
requirement. Alternatively, what are the ingre ie@ht are involved in making
the FOAN? In the context of this case, do tlQﬂude vacancies and second
homes? Those are the questions whic an Ground 1.
24.In respect of Ground 2, a number @@ially uncontroversial legal propositions
are in play. The first is the CQQOf the duty to give reasons which is

well-known and set ot South Bucks v Porter no 2 [2004] UKHL 33 in the

speech of Lord Br paragraph 36 in which he observed as follows.
i ¢ reasons for a decision must be intelligible and they
be adequate. They must enable the reader to understand

why the matter was decided as it was and what conclusions
were reached on the "principle important controversial
issues", disclosing how any issue of law or fact was resolved.
Reasons can be briefly stated, the degree of particularity
required depending entirely on the nature of the issues falling
for decision. The reasoning must not give rise to a substantial
doubt as to whether the decision-maker erred in law, for
example by misunderstanding some relevant policy or some
other important matter or by failing to reach a rational
decision on relevant grounds. But such adverse inference will
not readily be drawn. The reasons need refer only to the main
issues in the dispute, not to every material consideration.
They should enable disappointed developers to assess their



prospects of the obtaining some alternative development
permission, or, as the case may be, their unsuccessful
opponents to understand how the policy or approach
underlying the grant of permission may impact upon future
such applications. Decision letters must be read in a
straightforward manner, recognising that they are addressed
to parties well aware of the issues involved and the arguments
advanced. A reasons challenge will only succeed if the party
aggrieved can satisfy the court that he is genuinely been
substantially prejudiced by the failure to provide

an adequately reasoned decision."

25.1n relation to consistency in decision making, the now class? @nulation of that

principle in a planning context was given in the judg ann LJ in the case

of North Wiltshire District Council v the Secreta ate for the Environment

and Clover 65 P & C R 137 at page 145 as @
1. "In this case the asserted rial Consideration is a previous

appeal decision. It was E:‘ isputed in argument that a

previous appeal decisi pable of being a material
consideration. The pgopesttion is in my judgment
indisputable. O ortant reason why previous decisions
are capable of8ing material is that like cases should be
decided i manner so that there is consistency in the
appella ess. Consistency is self-evidently important to
bothﬁé@pers and development control authorities. But it is
a]xﬁi}@)ortant for the purpose of securing public confidence
operation of the development control system. I do not
uggest and it would be wrong to do so, that like cases must
e decided alike. An inspector must always exercise his own
judgment. He is therefore free upon consideration to disagree
with the judgment of another but before doing so he ought to
have regard to the importance of consistency and to give his
reasons for departure from the previous decision. To state
that like cases should be decided alike presupposes that the
earlier case is alike and is not distinguishable in some
relevant respect. Ifit is distinguishable then it usually will
lack materiality by reference to consistency although it may
be material in some other way. Where it is indistinguishable,
then ordinarily it must be a material consideration.
A practical test for the Inspector is to ask himself whether, if



26. Consideration was given to the materiality of emerging alloca%s in

a consultative version of a local plan by Stewart-Smith %fl?

I decide this case in a particular way am I necessarily
agreeing or disagreeing with some critical aspect of the
decision in the previous case? The areas for possible
agreement or disagreement cannot be defined but they would
include interpretation of policies, aesthetic judgments and
assessment of need. Where there is disagreement then the
inspector must weigh the previous decision and give his
reasons for departure from it. These can on occasion be short,
for example in the case of disagreement on aesthetics. On
other occasions they may have to be elaborate."

ase of Wainhomes

WHC 597. The

(South West) Holdings Limited v Secretary of Stats@

framework provides an understanding of the @@n "deliverable" in footnote

11 as follows:

1.
1i.

27.Having set o

"11. To be considered deligerable, sites should

be available now, offer ytable location for development

now and be achievah]e“ith/a realistic prospect that housing

will be delivered site within five years and in particular

that developme e site is viable. Sites with planning

permission be considered deliverable until permission

expires, s there is clear evidence that schemes will not

' ted within 5 years, for example they would not

e Yiahle, there is no longer a demand for the type of units or
&g ave long term phasing plans."

some parameters for the interpretation of the question of whether

a site was deliverable, Stewart-Smith J went on to set out his conclusions in

respect of emerging allocations as follows:

1.

"35. T would accept as a starting point that inclusion of a site
in the eWCS or the AMR is some evidence that the site is
deliverable, since it should normally be assumed that
inclusion in the AMR is the result of the planning authority's
responsible attempt to comply with the requirement of [47] of
the NPPF to identify sites that are deliverable. However, the
points identified in [34] above lead to the conclusion that
inclusion in the eWCS or the AMR is only a starting point.



More importantly, in the absence of site specific evidence, it
cannot be either assumed or guaranteed that sites so included
are deliverable when they do not have planning permission
and are known to be subject to objections. To the contrary, in
the absence of sites specific evidence, the only safe
assumption is that not all such sites are deliverable. Whether
they are or are not in fact deliverable within the meaning of
[47]is fact sensitive in each case; and it seems unlikely that
evidence available to an inspector will enable him to arrive at
an exact determination of the number of sites included in
a draft plan but are as a matter of fact deliverable or not.
Although inclusion by the planning authority is some
evidence that they are deliverable, the weight toee attached
to that inclusion can only be determined by r&e to the
quality of the evidence base, the stage of Nu that the draft
document has reached and knowledge o, mber and
nature of objections that may be out 2. What cannot be
assumed simply on the basis of fic n by the authority in
a draft plan is that all such site@eliverable. Subject to
that, the weight to be atta, to the quality of the authority's
%nning judgment for the

evidence base is a matter
inspector, and shoul%@ded all proper respect by the

Court."
O

28. Ground 3 relates to the rol@t e Inspector at a hearing. The leading case in

relation to this issug 4 ase of Dyason v Secretary of State 75 P&CR 506. In

giving the le 1®gment of the Court of Appeal Pill LJ stated at page 512 as

follows:

i. "It is clear that at a hearing there is to be no formal
cross-examination and that a hearing is the suitable procedure
where "there is no likelihood that formal cross-examination
will be needed to test the opposing cases”. The intention is to
make the procedure “less daunting for unrepresented parties."
It is intended “eliminate or reduce the formalities of the
traditional local inquiry."

ii. Planning permission having been refused, conflicting
propositions and evidence will often be placed before
an inspector on appeal. Whatever procedure is followed, the
strength of the case can be determined only upon



an understanding of that case and by testing it with reference
to propositions in the opposing case. At a public local
enquiry the Inspector, in performing that task, usually has the
benefit of cross-examination on behalf of the other party. If
cross-examination disappears, the need to examine
propositions in that way does not disappear with it. Further,
the statutory right to be heard is nullified unless, in some way,
the strength of what one party says is not only listened to by
the tribunal but assessed for its own worth and in relation to
opposing contentions. There is a danger, upon the procedure
now followed by the Secretary of State for observing the right
to be heard by holding a "hearing", that the need for such
consideration is forgotten. The danger is that thg"more
relaxed" atmosphere could lead not to a “ful@r”
hearing but to a less than thorough examixx f the issues.
A relaxed hearing is not necessarily fa(& ing. The
hearing must not become so relaxed rigorous
examination essential to the de ion of difficult
questions may be diluted. Th%ce of an accusatorial

procedure places an 1nqu 1 den upon an Inspector."

30. As set out above, the allegatigiyin Ground 1 is that the Inspector should not have

included an allowanc:@'acancies and second homes in the setting the FOAN.

ing what material is relevant to establishing a FOAN.

29. Conclusions

This involves ¢o
Firstly, to @vﬂ e interpretation of paragraph 47 of the Framework set out
above, a FOAN is not the figure for a housing requirement following the
application of the policies in the Framework. It is a figure for the assessment of
housing needs prior to the application of policy.

31.So what is the nature of a policy which may in a forward-planning context lead to
the adjustment of the housing needs assessment figure? Whilst Sir David Keene
referred to a "constrained figure for housing need" for example in paragraph 27 of

Hunston, when a housing figure passes through the lens of policy it may increase



as well as decrease. It may decrease as a result of the application of policies of
constraint such as Green Belt or as a consequence of environmental designations
such as an Area of Outstanding Natural Beauty or designated European habitats;
see for example footnote 9 to the framework. Housing figures may also increase,
for example, as a result of factors such as the desire to foster regeneration led by
residential development, or the intention to establish a growth area (as has
occurred over the years in some parts of the country). All these policies are
environmental or socio-economic in their nature and they %cies which are
not associated with the calculation of the FOAN. Thgb&oence the figure for the
housing requirement to be determined in the fi anning process and thereby
create a figure "consistent with the policies & this Framework."

32.How then is the FOAN to be arrived 1S important to read the Framework's
paragraph 47 requiring the loca a%;et "the full objectively assessed needs

én

for market and affordable ho the housing market area" alongside

paragraph 159 of the rk which describes the means of identifying the
FOAN, namely t A It is appropriate, therefore, at this stage to note the
terms of p 59 which goes hand in hand with paragraph 47. It provides as
follows:

i. "159 Local planning authorities should have a clear
understanding of housing needs in their area. They should:

» prepare a Strategic Housing Market Assessment to assess their full
housing needs, working with neighbouring authorities where
housing market areas cross administrative boundaries. The Strategic
Housing Market Assessment should identify the scale and mix of
housing and the range of tenures that the local population is likely to
need over the planned period which:

» meets household and population projections, taking account of



migration and demographic change;

» addresses the needs for all types of housing, including affordable
housing and the needs of different groups in the community (such as
but not limited to, families with children, older people, people with
disabilities, service families and people wishing to build their only
homes); and

» caters for housing demand on the scale of housing supply necessary
to meet this demand."

33.This is clearly not a comprehensive description and further gl%ance is provided
by the first defendant in the Planning Practice Guidanc @1 particular in this
respect, in paragraphs with reference ID 2a-001-20*<j<fo 2a-029-20140306.

34.1In terms of the first element of the assessme irst of the sub-bullet points
in paragraph 159, namely meeting household ahd population projections taking
account of migration and demographi ge, the PPG illustrates that this is
a statistical exercise involving a of relevant data for which there is no one
set methodology, but whic ivolve elements of judgment about trends and
the interpretation andﬁ@a‘[ion of the empirical material available. These
judgments wil] arg r instance in relation to whether, for example, adjustments
for local d \hy or household formation rates are required (see paragraph ID
2a-014-20140306), and the extent and nature of adjustments for market signals
(see paragraph ID 2aa-018-20140306). Judgment will further be involved in
taking account of economic projections in undertaking this exercise.

35. At the second stage described by the second sub-bullet point in paragraph 159, the
needs for types and tenures of housing should be addressed. That includes the

assessment of the need for affordable housing as well as different forms of

housing required to meet the needs of all parts of the community. Again, the PPG



provides guidance as to how this stage of the assessment should be conducted,
including in some detail how the gross unmet need for affordable housing should
be calculated. The Framework makes clear these needs should be addressed in
determining the FOAN, but neither the Framework nor the PPG suggest that they
have to be met in full when determining that FOAN. This is no doubt because in
practice very often the calculation of unmet affordable housing need will produce
a figure which the planning authority has little or no prospect of delivering in
practice. That is because the vast majority of delivery wil %as a proportion
of open-market schemes and is therefore dependent fi \k:livery upon market
housing being developed. It is no doubt for thj Iéfthat the PPG observes at

paragraph ID 2a-208-20140306 as follows:
1. "The total affordable hous@eed should then be considered

in the context of its like ivery as a proportion of mixed
market and affordableé g developments, given the

probable percenta fordable housing to be delivered by
market housing@velopments. An increase in total
housing fig luded in the local plan should be

conside e it could help deliver the required number of
affor mes."

O
36. This consi \ of an increase to help deliver the required number of affordable
homes, rather than an instruction that the requirement be met in total, is consistent
with the policy in paragraph 159 of the Framework requiring that the SHMA
"addresses" these needs in determining the FOAN. They should have an important
influence increasing the derived FOAN since they are significant factors in

providing for housing needs within an area.

37.Insofar as Hickinbottom J in the case of Oadby and Wigston Borough Council v

Secretary of State [2015] EWHC 1879 might be taken in paragraph 34(ii) of his




judgment to be suggesting that in determining the FOAN, the total need for
affordable housing must be met in full by its inclusion in the FOAN I would
respectfully disagree. Such a suggestion is not warranted by the Framework or the
PPG for the reasons which I have just set out. As Hickinbottom J found at
paragraph 42 of that judgment, what the Inspector did in that case was to exercise
his planning judgment, firstly, to conclude that the FOAN was higher than the
council's figure and secondly, (again deploying planning judgment) to arrive
pragmatically at a figure for the FOAN in order for it to be@%o assess the
five-year housing land supply. The council's figure w, &ered by the Inspector
in that case as being short because it failed to ake account of factors
which should have been included in the FO@:Iuding considering affordable
housing need. Understood in this way, rénces to "policy on" and "policy oft"
become a red herring. The app@ re was for the Inspector's judgment to
determine taking account of matters involved in finding the FOAN.

38. Thus, when paragrap e Framework requires the local plan to meet "the
full obj ectivel}’/ as Qneeds for market and affordable housing," that is the
figure dete%& the SHMA required by the paragraph 159 of the Framework
for the purpost of identifying the FOAN. That process, guided by the PPG, seeks
to meet household and population projections (taking account of migration and
demographic change), and to address the need for types of housing including
affordable housing. When a planning authority has undertaken or commissioned a
SHMA, that will obviously be an important piece of evidence, but it is not in and
of itself conclusive. It will be debated and tested at the local plan examination or

(as in the present case) in appeals within the development control process.



39. This is all background to answering the question of whether or not the Inspector
was correct to include second homes and vacancies in his assessment of the FOAN
in this case. I am satisfied that he was. These elements were empirically based
from the 2011 census and indicated a trend whereby a certain portion of the
housing in the district was not in fact being used by the indigenous population, and
therefore was not available to meet housing need. He was therefore entitled to
form the view as a matter of judgment based on the empirical material that
an allowance should be made for the prospect of that trend@%uing. It is true
that this involves a judgment about applying the cens‘%&d figure as a trend,
but that in my view is precisely the kind of stagis dgment which is involved
in determining the FOAN and the Inspector %ght to countenance it.

40.Mr Leader contended that it was in reals application of a policy, namely the
perpetuation of the existing quant 1sting homes and vacancies in the
housing stock, and therefore &Qimplementation of a policy it was not a
legitimate exercise p paragraph 47. That argument is ingenious but in
my view clearLy pESthe matter the wrong way round. In the two-stage process
envisaged &raph 47, (that 1s to say in summary, firstly, determining the
FOAN and setondly applying policy to it), it will be entirely open to the claimant
to impose a policy in the second stage to arrest or reverse the number of vacancies
or affordable homes in their planned housing stock and that could potentially lead
to a reduction in housing requirements. But taking account of the existing extent
of vacancy and second homes and projecting it forwards is clearly part of the
statistical assessment of housing needs and part and parcel of the FOAN equation

at the first stage.



41.The PPG does not provide any specific guidance on this point related to vacancies
and second homes. That is to my mind unsurprising, as it could not begin to
address every conceivable point which might arise in this exercise. However,

I have no doubt that the inclusion of vacancies and second homes is an adjustment
based on statistical data of a kind similar to those which are contemplated in the
PPG. The absence of this issue from the PPG does not therefore dissuade me from
the view which I have reached.

42. As I have indicated above, my attention was drawn to the ﬁ@%t the PPG in
paragraphs reference 1D3-012-20140306 and 3-039-2 %6 does address the
question of vacancies but in the context of the @?g an element of potential
supply. It permits an allowance for bringing@s back into use if that is
supported by robust evidence from th ning authority. The existence of that
guidance does not however assist @ ring the question which arises in this
case. Simply because a reducQQ vacant homes has the potential to provide an
element of supply do Qnder it illegitimate or inadmissible to account for the
existing trend i)f \ tor second homes as a factor influencing the statistical
exercise ofs hming the FOAN before supply questions arise.

43. As I have inditated, the elements of the PPG which address the question of the
calculation of the FOAN support the interpretation that finding the FOAN requires
an analysis of the relevant statistical and econometric data and trends. Against
that background, there is no difficulty in concluding that census data about
vacancies and second homes are a species of the data to be taken into account in
the calculation. Ground 1 therefore fails.

44, That has implications for the remainder of the case. At the hearing of the appeal,



45.

46.

the second defendant produced a table setting out the various figures which were
candidates for the five-year supply calculation. The figure including second
homes and vacancies for the five-year requirement as found by the Inspector (and
upheld under Ground 1) was 5,836 homes with a five per cent buffer and 6,670
homes with a 20 per cent buffer. Even if the claimant's supply figure was to be
preferred in total, the claimant could only demonstrate a five-year supply if the
buffer was five per cent and not 20 per cent. In short, therefore, the claimant
would have to succeed on all other issues before the court @%r to succeed in
showing they had a five-year supply once it is determyj I have that the
Inspector made the correct conclusion as to tth iate figure for the FOAN.

Turning to Ground 2, it is convenient, therefo look first at the complaint

which is raised about the Inspector's rswg in relation to the appropriate buffer.

The context of that complaint is t nspector's decision. The concern raised
is that the decision that the cl@t was a 20 per cent authority is not adequately

reasoned or explainedy mstances where the 2012 Inspector found them to be

* How could it be that with such a short intervening period

and little b@ additional annual monitoring data that the outcome could be
so different?

True it is that the Inspector did not directly address the conclusion of his colleague
in 2012 but the point appears in her decision, as will be seen from the quotation

I have provided above, uncontentiously and without explanation. As is clear from

the North Wiltshire case, the Inspector was not bound by it. In paragraph 9 of his
decision letter, the Inspector sets out fully the reasons for his judgment that the

claimant has been responsible for persistent under delivery. That is in the form of



the claimant's failure to achieve the Core Strategy average for the past six years
with an overall average which was well below it. The Inspector notes the
claimant’s arguments about the long term trend but observes that that long term
trend is still behind the target with an accumulated shortfall to date. In my view
his reasons are absolutely clear. Since the 2012 Inspector provided no reasons for
her conclusions, nothing further was required in my view to explain why the
Inspector had decided as he did.

47.The other reasons arguments within Ground 2 must start fr@% understanding
that in paragraph 13 of the decision letter the Inspecto@&)ted in entirety the
calculation of the five-year housing land supp \éﬁken by the second
defendant and that there was but a 1.91 year@ng land supply. In that this
figure was based upon the requireme r¢ employing the allowance for second
homes and vacancies as well as theb g, there 1s no substance in the claimant's
complaint that it is not clear &qure the Inspector concluded upon. The
derivation of the figu learly set out in the evidence and did not in my view
require setting‘ou her in the decision letter as they were well-known to the
informed F?r‘ e decision. The reasons for the conclusions which the
Inspector reached on the FOAN are fully set out in paragraph 7 of the decision
letter, where he makes clear that second homes and vacancies should be accounted
for as part of the exercise of turning household figures into dwelling numbers. In
my view clear and sufficient reasoning was provided for his decision.

48.To some extent the same analysis can be deployed in relation to the question of
small windfalls. There were two competing figures and in concluding that the

supply was 1.91 years, the Inspector accepted the second defendant’s figure. In



paragraph 11 of the decision letter he explains he is unpersuaded that large site
windfalls should be allowed for on the basis that the allocation process should
identify most of that type of site. He does not however, discount small site
windfalls, and he includes the lower figure adopted by the second defendant. As
the hearing note discloses, the 268 figure was derived from a five to ten year
average of small site windfalls and the derivation of the figure was therefore
known.

49. There is some concern, however, in my view, about what i@t from the
reasoning. What is absent is an explanation for the clp&xetween the figures for
small site windfalls which in my view could a have been provided, albeit
briefly. That said, however, this was a disp@r but 202 dwellings which

would not have affected the overall a ical conclusion as to whether or not

a five-year supply actually ex1ste ‘%

efore I am not persuaded that the

claimant suffered any substa@ejudlce as a result of the absence of an

explanation.
50. Finally in respect rdund 2, the question arises as to the emerging site
.
allocation Mgain, in my view, the claimant has legitimate cause for concern

since the Insp&ctor's conclusions inferentially reject their inclusion by his
acceptance of the second defendant's calculation, but the reasons are entirely silent
as to why that is the case. The hearing note from the second defendant's
consultant records that there was discussion at the hearing about this element of
housing supply, but there does not appear any conclusion at all in the Inspector's
decision as to why they where excluded. Perhaps in the light of Wainhomes case,

and given the very embryonic nature of the allocations in a plan which had yet to



51.

be consulted upon and about which objections were unknown, it is possible to
hazard a guess as to why the Inspector would have afforded them no weight and
excluded them. But that would be speculation and in my view it was a matter
which required some, albeit brief, explanation. Again this was a failing in the
reasoning but again it did not cause any genuine or substantial prejudice to the
claimant as in the light of earlier matters even including this source of housing
would not have affected the important and determinative question of whether or
not the claimant had provided for a five-year housing land . In those
circumstances ground 2 must fail. ®\'

Turning to Ground 3, it is important to separa Xﬁt Ground 3 is not about at
the outset. At one point before the hearing an&i@’the written arguments it
appeared to be suggested that this gro 1ght be about whether the claimant,
and in particular Mr Jermany, sho@a asked for an adjournment. It is not
about that issue and in my Vi@Qonssible criticism could be raised in relation to
Mr Jermany's approa earing. Indeed it is fair to recall that Mr Simons,
who appeared i)n Qof the first defendant, endorsed that approach and was
rightly kee?@ the course of his submissions to point out that there was no

criticism of Mt Jermany's conduct or participation at the hearing.

52. The point is this. At the hearing the Inspector is in charge, and the purpose of the

hearing is for the Inspector to test and explore the evidence with the assistance of
the parties and by means of a structured discussion of the issues. This is the

substance of his inquisitorial role identified in the case of Dyason. It is of course
open to the parties if they feel disadvantaged, or that an event has occurred in the

procedure which renders it unfair, to ask for an adjournment or for some other



suitable relief from the Inspector. But at all times it is for the Inspector to be on
top of matters and ultimately if he cannot discharge his inquisitorial duty because
of late material, then he must adjourn or regulate the procedure accordingly.
There is a sense in which that analysis of the approach and involvement of the
Inspector at the hearing is an answer to the claimant's complaint. They may well
feel (and others might agree) that it would have been prudent for the Inspector to
take a little time to read the material which he had only just received and to give
consideration to whether or not the agenda or the question@%h to explore
needed to be adjusted, but ultimately that was a matte%\ﬂ's judgment. He
clearly considered that he could explore the is et what he needed from
the debate without doing so. Q
53. There is a risk in not taking time to as Q the material and that risk is obvious.
It may be that on mature reflectio h%erial may not have been properly or
fully understood which may Q proceedings needing to be reopened. Worse
still, it may lead to e Qiecisions or decisions that are based on
a misconcepti(in t the evidence. However, those risks did not materialize in
this case. m prepared to accept that the absence of reasoning which I have
set out above s evidence of that failure or evidence of an unfair procedure and
a failure to properly discharge the inquisitorial burden. Those failures are rather
simply the failure to provide fuller explanation of conclusions in relation to issues
which there is no doubt the Inspector fully understood. Thus there was no
unfairness in the procedure nor did the Inspector fail to discharge his inquisitorial
role in undertaking the hearing adopting the procedure which he did.

54. For reasons which I have set out above, each of the three grounds on which this



claim has been advanced by the claimant must be dismissed.
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